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National Bank Shares Standing Name 
Holding Company 


Owners stock holding company, organized, for the 
purpose purchasing stock national bank and having 
other assets than such shares, will regarded the owners 
the national bank stock and, such, personally subject 
the statutory liability imposed section 5151 the 
United States Revised Statutes, Code 63. This 
was decided the United ‘States Circuit Court Appeals 
the case Metropolitan Holding Company Snyder, 
September 25, 1935. 

The double liability national bank stockholders was 
terminated section the Banking Act 1933 far 
shares stock issued subsequent June 16, 1933, are con- 
cerned. The shares here involved, however, were issued prior 
that date. Section 304 the Banking Act 1935 termi- 
nates the statutory liability all shares national bank 
stock July provided that the bank issuing the 
shares going concern that date and that not less than 
six months’ notice publication prior that date given. 
Such liability can terminated any later date the same 
period notice. 

This was action the receiver the Vandeventer 
National Bank recover from the defendants the statutory 
liability imposed section 5151. The defendants, seems, 
were also directors the bank. appeared that the bank 
was organized December, 1928, with capital $200,000. 
The annual examination the bank, which was made begin- 
ning March 26, disclosed that its capital was greatly 
impaired. that time the bank’s 2,000 shares were 
held the Vandeventer Securities Company. The shares had 
similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1350. 
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been pledged brokerage firm for loan and the broker- 
age firm was the process liquidation. The Vandeventer 
Securities Company was unable contribute the repara- 
tion the bank’s impaired capital. The defendants organ- 
ized the Metropolitan Holding Company take over the 
shares per share, resell them $110 and pay the 
profit each share into the bank for the purpose restoring 
its impaired capital. The defendants were the owners the 
stock the holding company. The holding company took 
over the shares, the shares being transferred its name 
the books the bank, sold 595 them outsiders and the 
remaining 720 shares were held the time the failure 
the bank. The holding company paid the bank the sum 
$34,796.00 which was applied against the deficiency the 
bank’s capital. The trial court held that the defendants were 
personally liable for the $72,000 assessed against the 720 
shares standing the name the holding company pro- 
portion their respective stock ownerships the holding 
company. affirming this decision, the Circuit Court wrote, 
part, follows: 

was the contention appellee (receiver) the trial court, 
his presentation his case appeal, that the individual 
appellants (defendants), having bought and paid for the 720 shares 
stock involved this controversy, are the beneficial owners thereof 
and that the organization the corporation them was for the 
purpose transferring these shares it, thereby avoiding per- 
sonal assessment and that their actions doing constituted fraud 
upon the laws. individual appellants contend that such 
purpose motivated their sections the formation the corporation, 
but that they had legal right organize and that could legally 
hold this and other stocks under the laws Missouri and that the 
time the things complained were effected the bank was solvent and 
that they had knowledge the existence the various items 
which had impaired the bank’s capital. 

The question determined whether, under the plan adopted 
the individual appellants restore the impaired capital the 
bank, they become the beneficial owners the stock, and the Holding 
Company mere agency carrying out the transaction, whether 
the Holding Company became the actual owner and the relation 
the individual appellants the plan was solely that stockholders 
the Holding Company. 
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The individual appellants, with the possible exception one, had 
knowledge the bank’s condition early April 17, 1931, when 
they had regular meeting after the bank’s examination had been 
concluded April 10th. hardly conceivable that these men 
directors the bank would not have had some knowledge the 
bank’s condition developed during the course the examination. 
They knew that pro rata assessment would required under 
Title 12, Section A., that voluntary contribution 
would have effected, and that the Vandeventer Securities Com- 
pany was not financial condition make such contribution. 
While the conditions the bank perhaps did not justify the belief 
that the bank would have close its doors, yet the economic condi- 
tions the country made this capital impairment embarrassing and 
had restored serious financial losses would sustained. 
Through appellant Corby, acting for himself and other individual 
appellants, negotiations for the stock held the Vandeventer Securi- 
ties Company were commenced April 16th and concluded with the 
purchase the 29th day April. The individual appellants, who 
were directors the bank, formed the Holding Company, put 
their money its stock and then extended their credit 
borrowing $75,000.00 secure the balance the purchase price 
the stock. All these activities were carried the individual 
appellants and there not shown the record any activity the 
part the Holding Company through its officers agents. never 
made effort buy other stock sell the stock its name; the 
shares sold were sold employees the bank. 

The plan the individual appellants was make good the deficit 
the bank’s capital. Had their plans succeeded the bank’s capital 
would have been repaired, the 1315 shares stock would have been 
sold, the (loan) would have been paid, they would have avoided 
substantial personal loss necessitated voluntary contribution, 
and the Holding Company would have been dissolved; all accom- 
plished with little financial loss the individual appellants. 
That they honestly indulged the hope that this could and would 
done, evidenced the complacent attitude manifested the 
Comptroller the Currency. contended appellants that the 
Comptroller was familiar with their plan form the Holding Com- 
pany effect the repair the bank’s capital, but this denied 
the Comptroller and his officials, they stating they did not know 
anything about the planned corporation until May 10th, some days 
after the certificate incorporation had been issued. 

Section 5151 S., under which appellee proceeding was 
enacted primarily for the benefit the creditors National Bank- 
ing Associations. The so-called double liability shares National 
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Bank stock prompts the public select banks this character with 
which business preference other institutions which not 
have this additional stock liability. the contentions the appel- 
lants are correct, then the organization this Holding Company 
had the effect circumventing Sec. 5151 The ownership 
this 720 shares stock carried with the responsibility this 
additional liability, and say that the individual appellants, 
their own initiative could take the title this block stock from 
the Vandeventer Securities Company and practically suspend this 
statutory liability placing title corporation, the only asset 
which, the time, ever be, was this block stock, would 
render the provisions this statute complete nullity for all 
practical purposes. deprive the creditors National Bank 
their statutory protection such method wrong and the courts 
will not countenance the interposition mere corporate 
ascertain who are the actual and beneficial owners bank shares. 
permit individuals circumvent the contingent liability under 
this statute simply organizing corporation for the purpose 
holding shares would set device against which the statute would 
ever afterwards ineffective. 
Judge Sanborn for this court 1905 the case United 
States Milwaukee Refrigerator Transit Company, 142 Fed. 247, 
stated that, “When the notion legal entity used defeat public 
convenience, justify wrong, protect fraud defend crime, the law 
will regard the corporation association persons.” There 
has been growing tendency upon the part the courts disregard 
corporate entity and treat the stockholders thereof associa- 
tion individuals when the interests justice are served. 
Edward Finch Co. Robie, Fed. (2d) 360; Page Ark, Nat. 
Gas, Fed. (2d) 27; Callas Independent Taxi Owners’ Ass’n, 
Fed. (2d) 192; Laurent Anderson, Fed. (2d) 819; McCaskill 
United States, 216 504; Trustees System Co. Penn. 
Payne, Fed. (2d) 103; Chicagoo St. Ry. Co., Minn. Civil 
Ass’n, 247 490-501; Ohio Valley Bank Hullit, 204 
168; United States Lehigh Valley Co., 220 257. 
The objects the statute are not defeated mere forms 
transactions. “The courts look the relations the parties 
they actually are, as, reason their conduct, they must 
assumed be, for the protection creditors. Congress did not 
say that those only should regarded shareholders, liable for 
the contracts, debts and engagements the banking association, 
whose names appear the stock lists distinctly shareholders.” 
Those may treated shareholders the association within the 
meaning Section 5151 who are, fact the real owners the 
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Pauly State Loan Trust Co., 165 606-623. Particularly 
where corporation interposed defeat circumvent statute, 
the courts have looked beyond corporate entity ascertain the 
purposes for which was organized and the persons identified with 
that purpose. 

The view the District Court that the Holding Company was 
mere agency for the individual appellants who were the beneficial 
owners the proper conclusion reached from the testimony 
the case. The title the stock did pass from the Vandeventer 
Securities Company and record only passed the Holding 
Company. The corporation was effect mere custodian, passive 
agency, while the individual appellants were the principal actors. 
letter addresesd the Comptroller the Currency and signed 
all the individuals appellant, except appellant Cave, significantly 
states: 

arrange for the purchase these 1315 shares stock such 
basis would enable them take care this impaired capital. 
Therefore this group purchased the entire holdings 
the Vandeventer Securities Company $80.00 per share and are 
selling said stock our directors and such other stockholders and 
customers are interested $110.00 share, $30.00 per share 
which placed the undivided profits account the bank 
against which bond depreciation charged.” This letter, from 
which the above quotation, was written ten days after the Hold- 
ing Company was organized, and significant that nowhere 
mention made the existence the Holding Company. 
fair inference drawn from this letter that the individual appel- 
lants considered and treated the Holding Company mere reposi- 
tory custodian the naked legal title and themselves the 
principals the entire transaction. 

While different some particulars very similar state facts 
were involved the case Corker Soper, Fed. (2) 190. 
Corker, President National bank which experienced capital im- 
pairment, subscribed for 150 shares stock issued rehabili- 
tate the capital. subscribed for his own name agent, 
presumably, for corporation which formed later, order 
avoid personally the double liability. Corker borrowed the money 
with which purchase the stock and secured the loan putting 
the stock collateral. Subsequently organized the Laurens In- 
vestment Co., and transferred all his old stock, except qualifying 
shares it. The 150 shares new stock had been issued his 
request the new company before its organization. The Circuit 
Court Appeals for the Fifth Circuit held that the Investment 
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Company was agent Corker. While the plan adopted 
Corker did place certificates stock the name the Investment 
Company, did not divest Corker the beneficial ownership them, 
but left him the actual owner and therefore liable the assessment. 
The facts the Corker case step farther than they the 
pending case. Corker admitted the purpose organizing the corpo- 
ration and transferring his stock it, was avoid double liability 
upon his part. the case before the individual appellants, not 
only denied that the Holding Company was organized for such 
purpose, but assert the same was organized utmost good faith for 
the purposes outlined their articles incorporation. further 
evidence their good faith, they present they were under obliga- 
tion acquire the bank stock, that the Holding Company was 
legally organized and that under both State and Federal laws had 
legal right own shares stock national banking 
the other hand they knew substantial contribution had 
made restore the bank’s capital, that pro rata assessment 
would made upon every share the bank stock. the plan they 
formulated had been successfully consummated, they would have been 
relieved any contribution pro rata assessment the shares 
stock owned each them. other words, the effect their 
plan was have the shareholders this block 1815 shares made 
the contribution for the entire shares the bank’s capital stock. 
This carefully, and deliberately, laid plan preserving their own 
investments and maintaining the bank going concern doubtless 
would have been successful had not the depression decreed otherwise. 


can scarcely said that individual appellants, since they were 
directors national bank, did not know that the shares national 
bank stock carried this statutory liability; they did not have actual 
knowledge, they were, least, presumed have this knowledge. 
With this knowledge they purchased the shares and placed the title 
thereto corporation against which they knew the efforts credi- 
tors realize the statutory liability the shares, case ultimate 
insolvency the bank, would absolutely futile. The incorporators 
the Holding Company may have acted good faith according 
their standards right, but under the facts this case disclosed 
the record they must judged the legal effect what they 
deliberately did. they were the beneficial owners the shares 
question and the corporation was merely instrumentality set 
for their own convenience holding the title the shares, then 
equity matters not what design, good evil, prompted their 
from either source, the effects their actions—the avoidance 
statutory liability—are the same. 
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Executor Surcharged for Delay Selling Stock 
Exchange Seat 


Surrogate James Delehanty (Surrogate’s Court, New 
York County), decision handed down yesterday (Aug. 
28), imposed surcharge $168,000 the Brooklyn Com- 
pany and Charles George, executors the will Claude 
Pinney, with interest per cent. from January 19, 1930, 
for failure sell Mr. Pinney’s New York Stock Exchange 
membership that date. Mr. Pinney, stock broker, died 
June 27, 1929. 

The surcharge was the result objections filed the 
widow, Katherine Pinney, the executor’s accounting. 

The Surrogate held that the broker’s will, which directed 
the executors “sell his membership soon after death 
possible,” was entirely disregarded the executors, who the 
court declared were gambling with the price fluctuations pre- 
vailing early 1980 effort obtain $500,000 rather 
than the market value the asset. 

“Every day delay,” the court said, “was direct viola- 
tion the lawful mandate the will and the fiduciary 
duty the representatives the estate.” 

The Surrogate based his decision the rule for liquidation 
laid down the Court Appeals affirming time limit 
ninety days from the date executor’s qualification for 
action executors. The executors qualified October 
1929. 

The Surrogate decided that letter dated November 
1930, and signed the widow, consenting the retention 
the membership the executors, limited their liability for 
losses sustained that date. The surcharge represents the 
difference between the market value the seat No- 
vember $280,000, and the January 1980, market 
price. 

Surrogate Delehanty pointed out that during the period 
temporary administration, with the Brooklyn Trust Com- 
pany temporary administrator, the widow demanded sale 
the membership and was told that permanent representa- 


834 


THE BANKING LAW JOURNAL 


tive the estate was necessary before the seat could sold. 
The court held that the advice was erroneous and given with- 
out inquiry the office the Secretary the New York 
Stock Exchange. 

“Every day that passed without action,” the surrogate 
ruled, “was direct flouting the mandate the will, 
waste assets the estate and put the estate principal 
hazard, with the result that substantially all the capital 
value this estate has been lost. (N. Times, Aug. 24, 
1935.) 


Depositing Checks Credit Payee’s Agent 


The agent corporation was authorized receive rent 
checks payable the corporation, indorse them with rubber 
stamp and deposit them the corporation’s bank its credit. 
The bank, knowing that the agent had authority deposit 
such checks his own credit, permitted him deposit 
number the checks and the agent embezzled the proceeds. 
was held that the bank was liable for the amount the 
corporation. 

This was decided the California District Court 
Appeals Richard Livingston Bank America National 
Trust Savings Association, Pac. Rep. (2d) 195. And 
the same point has been decided the same way many 
previous cases. appeared this case that the bank knew 
that, while the agent was authorized indorse the checks 
blank, had authority deposit the checks his own 
credit. But, even the bank had not known the limitation 
the agent’s authority with respect depositing the checks, 
not good practice permit agent officer cor- 
poration deposit his own credit checks payable the 
corporation. Banks have also been held liable such circum- 
stances. Whatever may the case with individuals, not 
the ordinary course business for checks payable 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §389. 
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corporation deposited the credit one who em- 
ployed the corporation. The bank put notice 
the employee’s authority and, before placing the proceeds 
such checks the control the employee, should least 


ask questions. 
The opinion the court the present case reads, part, 


follows: 


The plaintiff’s tenants often paid Hyman their rent cash and 
Hyman should have deposited the account the plaintiff. 
Instead embezzled more than $6,000 these cash funds. also 
appears that throughout the period his employment often paid 
for janitor service, repairs, and various other small charges against 
plaintiff his personal checks. ‘These payments amounted 
$1,997.65. After his defalcations were discovered, produced his 
canceled checks for these amounts and claimed credit therefor, but 
the auditors checking these items back against Hyman’s books 
found that contemporaneously with large number these items 
had reimbursed himself withdrawals from the cash receipts, that 
matter fact the plaintiff received benefit from these pay- 
ments because equal amounts cash were withdrawn from the cash 
account. The court, with the aid the auditor’s report, credited 
the bank with $925.45 these items, which sum represented all that 
plaintiff actually received above the simultaneous withdrawals 
cash. These so-called petty cash transactions were part the 
embezzlements upon which plaintiff’s cause was founded, but they 
were independent transactions. The plaintiff contended the trial 
court that this credit $925.45 should have been applied the 
cash defalcations for which the bank was not being sued; but the 
plaintiff has not appealed from the judgment. The bank contends 
that all these items amounting the said $1,997.65 should have been 
applied its credit. see merit the bank’s contention. 

The next contention the bank that not liable any 
the checks for the reason that received them “under valid 
indorsement lawfully placed upon the checks from person lawful 
possession them who was therefore holder, and the defendant 
ing given value due course for the checks, without notice any 
defect the title the person negotiating them.” weakness 
the above contention lies the fact that the bank did have notice 
the defect the title the defendant Hyman. The court found 
upon substantial evidence that the bank “well knew that defendant 
Hyman had not the authority collect the proceeds the checks 
have the same deposited his personal account.” 
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this regard the plaintiff contends that “the representatives 
the defendant bank deliberately ignored the universally acknowledged 
custom among bankers that checks indorsed with rubber stamp are 
for deposit the payee only, and that all banks are charged with 
the duty requiring evidence authority persons indorsing 
checks payable corporation before payment any such check 
other than for the account the corporation itself.” But not 
necessary for decide these matters. 


Corporation’s Check Payment President’s 


Debt 


The president (also majority stockholder) corpora- 
tion drew series checks the name the corporation 
and sent them the insurance company, named payee, 
payment premiums owed him personally. The insur- 
ance company collected the checks. There was resolution 
file the bank authorizing the president make, collect, 
discount, negotiate, indorse and deposit negotiable paper 
the corporation’s name. The directors the bank had 
edge that the president was using funds the corporation 
for the purpose paying his own debts. was held that 
the receiver the corporation could not compel the insurance 
company return the proceeds the checks. Reif Equi- 
table Life Assurance Corporation, Court Appeals New 
York, 268 269, 197 Rep. 278. 

use money belonging the corporation for the purpose 
settling his own debts. corporate official draws check 
the corporation’s name and delivers payment his 
own debt, the payee put upon notice the officer’s au- 
thority. The payee’s duty such circumstances make 
inquiry order ascertain just what the officer’s authority 
the premises may be. the payee, however, makes in- 
quiry, still entitled the benefit whatever reason- 
able inquiry would have disclosed. this case, the insurance 
company, had investigated, would have discovered the reso- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §571. 
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lution file the bank, referred above. This, the court 
said, was not sufficient establish that the president was 
authorized use his company’s funds for his own purposes. 
The insurance company would also have discovered that, with 
the knowledge the board directors, the president had 
been drawing checks against the corporation’s bank account 
for number years and using the checks pay his personal 
obligations. these circumstances, was held that the in- 
surance company was entitled retain the proceeds the 
checks. 

reversing judgment, directed favor the plaintiff 
receiver the trial court, the Court Appeals wrote 
follows: 


Abraham Hart, president Shongood, Hart Company, Inc., 
drew its name twenty-two checks the order the defendant 
insurance company and transmitted them payment premiums 
upon policies insurance issued defendant upon the life Hart 
for the benefit his wife. These checks were collected defendant 


without inquiry respecting the powers Hart officer Shon- 
good, Hart Company, Inc. That corporation thereafter became 
bankrupt and plaintiff, its trustee bankruptcy, has recovered 
judgment against defendant converter the moneys re- 
ceived within six years prior commencement this action. This 
appeal from affirmance that judgment the Appellate 
Division. 

The first check dated November 1926; the last one, Septem- 
ber 1931. amount they range from $47.70 $292.20. All 
were collected defendant without protest Shongood, Hart 
Company, Inc., the drawer. Even so, shall assume that the form 
the checks made the duty defendant every instance 
inquire whether acceptance any the instruments would 
facilitate conversion corporate funds. “The utmost result 
the acceptance corporate check put the payee upon inquiry 
ascertain the truth. Inquiry may have been omitted. The payee 
has the benefit, none the less, anything that inquiry would have 
developed, presesd conclusion.” Mutual Trust Co. Mer- 
chants’ Nat. Bank, 236 478, 487, 141 922, 925. Thus 
the question whether investigation would have revealed facts suf- 
ficient have persuaded this defendant that could collect the 
proceeds these checks good faith without making itself 
party unauthorized diversion assets the corporate drawer. 

The drawee each instance was the bank deposit the 
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drawer, Shongood, Hart Company, Inc. appropriately 
would first have been made there. From March 12, 1921, March 
18, 1931, there was file with that bank resolution the directors 
Shongood, Hart Company, Inc., that its account was “subject 
checks made the corporate name, signed its president [Hart] 
who hereby authorized make, collect, discount, negotiate, indorse, 
assign and deposit the corporate name, all checks, drafts, notes and 
other negotiable paper; and all such checks, drafts, notes and other 
negotiable paper, payable this corporation, signed afore- 
said (including checks drawn Cash Bearer the individual 
order the officer signing said checks) shall honored and paid 
said bank, and charged the corporation’s account, hereby ratifying 
and approving all that said bank may cause done 
virtue hereof.” After March 13, 1931, this resolution was supple- 
mented authority the drawee bank honor all such 
paper Shongood, Hart Company, Inc., “regardless whether 
not said checks other negotiable instruments deposited such 
officer agent his individual account otherwise used said 
officer and/or agent for his personal account.” 

Authority extensive necessarily would have been significant 
honest man dealing with Hart defendant dealt with him here. 
Whether “the simple test honesty and good faith” would thereby 
have been satisfied nevertheless question fact (Second Nat. 
1080, 1081, Am. St. Rep. 283) which has been decided against 
defendant below. cannot hold the contrary matter law. 
Doubtless the resolutions were required the drawee bank 
filed with for its own protection. They were not terms license 
Hart make checks Shongood, Hart Company, Inc., payable 
the order his own creditors. 

The next inquiry would naturally have been whether Hart “had 
implied authority, the inferred from similar acts and past conduct 
known the directors the corporation and not objected 
them.” Ward City Trust Co. New York, 192 61, 71, 
585, 588. So, Rochester Charlotte Turnpike Road Co. 

Shongood, Hart Company, Inc., was organized 1921. all 
times Hart owned most its stock and, its president, was com- 
plete control its property and business. paid him annual 
salary $10,000. Throughout its corporate existence had year 
year withdrawn its moneys excess that sum through payments 
his individual obligations with its checks drawn him its presi- 
dent. When went into bankruptcy, the total those checks 
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TRUST RECEIPT FORMS 


The trust receipt credit device comparatively modern de- 
velopment. Its object provide convenient and safe means for 
the promotion trade enables one who borrows money 
used the purchase goods use such goods commerce un- 
hampered the restrictions imposed upon goods covered chattel 
mortgage conditional bill sale, and vests security interest 
the person who advances the money. intended dispense with 
the necessity filing recording (usually required chattel 
mortgages and conditional sales) for the purpose making the 
tion valid against creditors. Whether this result attained depends: 
upon the construction which the court puts upon the instrument and. 
the statutes the state which the question arises. 

The trust receipt was first used for the purpose financing 
portations goods but has been extended domestic transactions, 
particularly the sales automobiles. 

the true trust receipt transaction, there are three parties, the 
seller (manufacturer, distributor, the buyer (generally retail 
dealer) and the bank other concern which furnishes the money 
finance the deal. Such trust receipt called into use situation 
where importer dealer wishes purchase goods but his credit 
not strong enough warrant the exporter manufacturer financing 
him the transaction. arranged that the goods shipped 
under order-notify bill lading, this document being sent the 
bank (or other financing concern), which has agreed the financing, 
together with draft the bank and other necessary documents. 
The bank provides for the payment the draft and surrenders the bill 
lading the dealer, enabling him obtain possession the goods, 
upon his signing trust receipt running the bank. The essential 
requirement the true trust receipt that the bank finance cor- 
poration must derive its title, not from the buyer, but from third 
party, usually the manufacturer. 

The true trust receipt has, general, been held valid without re- 
cording, that is, the courts have beld that does not come within the 
statutory definition chattel mortgage conditional sale, which 
instruments are ordinarily required placed record order 
prevail against the debtor’s creditors. the other hand, there are 
some decisions holding that this form trust receipt is, effect, 
chattel mortgage conditional sale and, therefore, not valid 
the debtor’s creditors unless recorded. 
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the two-party transaction, the holder the trust receipt does 
not derive his title from the exporter manufacturer, the case 
the three-party transaction, but from the dealer who has already 
become the owner. two-party transaction may, for instance, arise 
out pledge, the pledgor regaining possession his goods from 
the pledgee upon giving the latter trust receipt. some cases there 
appear three parties, the seller, the buyer and the financier but, 
close examination, appears that title passed direct from the seller 
the buyer and that the buyer and the financial party are the only 
ones interested the trust receipt transaction. other cases the 
seller ships the buyer and takes his trust receipt bank loans 
money the owner goods and takes trust receipt security. 
such cases has frequently been held that the transaction is, 
chattel mortgage and, unless placed record, pro- 
tection against the creditors the person who signed the receipt. 

Uniform Trust Receipts Act, drafted the Commissioners 
Uniform State Laws, was adopted the 1933 Conference the Com- 
missioners and now recommended the various state and territorial 
legislatures for adoption. clarifies and codifies the law the sub- 
ject trust receipts. validates both the three-party and the two- 
party trust receipt transaction. the latter case must appear that 
both the financer and the dealer derived their interests result 
the same transaction. specifically excludes from the operation 
the Act person engaged selling goods for profit who sells the 
buyer The Act proceeds upon the theory that the bank 
other finance concern entitled protection against the honest in- 
solvency the dealer and that dishonest action the trustee 
risk. The security interest the holder trust receipt (the 
valid for thirty days after the delivery the goods against 
the creditors the dealer, without the necessity filing. The Act 
provides for single filing office for the entire state, the office the 
Secretary State, similar office. The financer does not file the 
trust receipts but simply statement that engaged, expects 
engage, financing trust receipt transactions for named dealer, and 
description the kind goods covered such financing. This 
reveals all that prospective creditor dealer needs know and 
nothing more. does away with the necessity for filing separately for 
each transaction where the transactions are essentially temporary 
duration. The filing statement good for year from the date 
filing. the end the year, before, the filing may extended 
for another year filing similar statement. 

January 1935, New York was the only state which had 
adopted the Act. seems likely, however, that the Act will receive 
favorable consideration presented the legislative bodies 
the different states because the frequency and importance transac- 
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tions involving trust receipts and because the law concerning these in- 
struments the present time state conflict and confusion. 


FORMS 


Trust Receipts Three-Party Transactions 


Trust Receipt 


Received General Motors Acceptance Corporation the Motor Ve- 
hicles above. 

(we) hereby acknowledge that said Motor Vehicles are the prop- 
erty said General Motors Acceptance Corporation and agree take 
and hold the same, (our) sole risk all loss injury, for the 
purpose storing said property; and (we) hereby agree keep said 
Motor Vehicles brand new and not operate them for demonstrating 
otherwise, except may necessary drive said Motor Vehicles 
from freight depot from above city (our) place business 
with all due care (our) risk route against all loss and damage 
said Motor Vehicles, Persons Property, and except (we) may 
allowed you special case use the same for demonstrating 
upon our compliance with the conditions expressed your instructions 
us, and return said Motor Vehicles said General Motors Accep- 
tance Corporation its order upon demand; and pay and discharge 
all taxes, encumbrances, and claims relative thereto. (we) hereby 
agree not sell, loan, deliver, pledge, mortgage, otherwise dispose 
said motor vehicles any other person until after payment 
amounts shown Dealer’s Record Purchase and Release like 
identification number herewith. further agree that the deposit made 
(us), with the transaetion, may applied for re- 
imbursement for any expense incurred General Motors Acceptance 
Corporation, the event breach this trust repossession said 
Motor Vehicles. 

further agreed that one has authority vary the terms 
this Trust Receipt. 


Executed this 


(Official Title Company). 


Note. was held that the retaking the automobiles described the above 
trust receipt the holder the trust receipt within four months the filing 
petition the signer the receipt did not constitute voidable 
preference under section the Bankruptcy Act. The trust receipt, its 
terms, reserved title the automobiles the holder the receipt. The fact that 
the dealer had given notes for deferred installments the purchase price was 


(Dealer) 
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held not inconsistent with the reservation title. General Motors 
ceptance Corporation, Fed. Rep. (2d) 410. 


another involving trust receipt similar form the one above, 
appeared that the Otto Johnson Mercantile Co., Clayton, New Mexico, ordered three 
automobiles from the Buick Motor Company Flint, Michigan. The cars were 
shipped and draft for part the purchase price was drawn the Mercantile 
Company and sent forward. bill sale the three cars was made out the 
General Motors Acceptance Corporation. bill lading was delivered the 
Mercantile Company upon its paying the draft, signing promissory note for the 
balance the purchase price and the above trust receipt. 

The Mercantile Company went into and this action was brought 
the Acceptance Corporation get possession the cars from the trustee 
bankruptcy. 

was held that the Acceptance Corporation was entitled the cars. The 
trust receipt created bailment which the Acceptance Corporation, owner, 
was the bailor and the Mercantile Company was the bailee. The transaction was 
not the nature chattel mortgage conditional sale. Otto Johnson 
Co., Fed. Rep. (2d) 678. 


Trust Receipt 


Received from Goldman, Sachs Co. the goods and merchandise, 
their property, specified the bill lading per Vanesia dated 
Naples, June which goods and merchandise are marked and 
numbered follows: 


373 Barrels Cherries Brine. 


—and consideration thereof (we) hereby agree hold said 
goods and merchandise trust for them and their property, with 
liberty sell the same for their account manufacture and re- 
manufacture the same without cost expense them and (we) also 
agree keep said goods and merchandise and the manufactured 
product and proceeds thereof, whether the form money bills 
receivable, separate and capable identification their property, 
and hand the proceeds them apply against the acceptance 
Banca Commerciale Italiana, Naples, (our) account under the 
terms letter credit No. 3130, issued for (our) account and for 
the payment any other indebtedness mine (ours) Goldman, 
Sachs Co. Banca Commerciale Italiana, Naples. 

Goldman, Sachs Co. may any time cancel this trust and re- 
sume possession said goods and merchandise, the manufactured 
product the proceeds such the same may have been sold, 
wherever the said goods merchandise said proceeds may then 
found, and the event any suspension, proceedings bankruptcy, 
failure assignment, for benefit creditors (our) part, 
the nonfulfillment any obligation the non-payment maturity 
any acceptance made (us) under said credit under any 
other credit issued Goldman, Sachs Co. Banca Commerciale 
Italiana, Naples, (our) account, any indebtedness 
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(our) part either them, all obligations, and liabili- 
ties whatsoever shall thereupon (with without notice) once, 
their option, mature and become due and payable. 

(we) agree, (our) expense, keep the said goods and 
merchandise and the manufactured product thereof, while (our) 
possession, fully insured against loss fire, make the loss, any, 
payable Goldman, Sachs Co. and hand the policies insurance 
them; and the insurance money received for any loss shall sub- 
jected the trust herein contained the same manner the goods 
and merchandise themseives. 


Cincinnati, June 20, 1913. 
Signed The Bettman Johnson Co., 
Seasongood, Vice-Pres. 


Note. was held, under the laws Ohio, that this trust receipt created 
conditional sale and that, since the trust receipt was not filed for record, the 
trustee bankruptcy the signer the trust receipt was entitled the goods 
covered against the holder the receipt. Bettman-Johnson Co., 


250 Fed. Rep. 657. 
Trust Receipt 


(we) hereby acknowledge that said motor vehicles are the prop- 
erty the said General Motors Acceptance Corporation and agree 
take and hold the same for the purpose storing said property; and 
(we) hereby agree keep said motor vehicles brand new and not 
operate them for demonstrating purposes otherwise and return 
said motor vehicles said bank said General Motors Acceptance 
Corporation its order upon demand. (we) agree not sell, loan, 
deliver, pledge otherwise dispose any said motor vehicles 
any other person except upon written order from General Motors Ac- 
Corporation for release from trust, upon paying bank 
mentioned therein the amount required said order, and upon the 
indorsement the back this trust receipt said bank release 
from trust. 


Note. The Oakland Motor Car Company shipped automobiles North Platte, 
Nebraska, consigned itself. One Trotter, retail dealer that place, secured 
possession the cars upon signing and delivering trust receipt the General 
Motors Acceptance Corporation, reading part above. 

Before Trotter came into possession the cars executed chattel mortgage 
them secure note which had previously given the defendant. was 
held that the trust receipt created relationship bailor and bailee between the 
Acceptance Corporation and Trotter. The receipt not being mortgage, condi- 
tional sale lease, was not necessary that recorded order 
good against Trotter’s creditors. Furthermore, since Trotter never had title 
the cars, the mortgage the defendant was void. Consequently the Acceptance 
Corporation was entitled the cars against Trotter’s mortgagee. General Motors 
Acceptance Corporation Hupfer, Neb. 202, Rep. 627. 
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Trust Receipt with Time Draft Attached 


$1044.24 Time Draft No. 33726 


Cleveland, Ohio, August 31, 1932 

before Dee. 1922, pay order Commercial Investment 
Trust, demand made, ten hundred forty-four and 24/100 dollars 
security for acceptor’s obligations under negotiable trust receipt 
even number covering Cleveland motor vehicle, serial No. 30083, 
together with attorney’s fee per cent., permitted law, 
should the holder elect require payment and place this draft the 
hands attorney for collection. Demand, protest and notice 
protest waived. 

Value received, and charge 

Cleveland Automobile Co., 
Rathvon. 


Negotiable Trust Receipt 


Salt Lake City, Utah, 
August 31, 1932 

No. 33726 

Received from Commercial Investment Trust, New York, the owner 
thereof, Cleveland motor vehicle, sedan serial No. 30083, motor No. 
26443, complete with all standard catalogue attachments and equip- 
ments, consideration whereof and being permitted display the 
same our place business, agree, our expense, ware- 
house and hold trust the said motor vehicle, for the holder 
time draft even number herewith (which have this day ac- 
cepted), their property, and agree return, demand, good 
order and unused, but with liberty exhibit, and, after first 
obtaining their written consent (but not otherwise), sell the same 
for their account for cash for not less than $1044.24; and further 
agree, the case such sale, keep the proceeds separate from our 
funds and immediately hand the proceeds them, without expense, 
cost, the holder said time draft. The acceptance time draft 
equal amount the value said motor vehicle shall not effective 
terminate this trust; but said draft and any sums delivered 
shall security for the performance the things obligatory upon 
hereunder and all other obligations the holder said time draft. 

further agree keep separate account all motor vehicles 
delivered under this, any like, receipt and the proceeds 
thereof when sold, report any sale the holder said time draft, 
immediately after the same made, and furnish them the 
first day each month true and complete report for the preceding 
month. will also permit them, their duly accredited representa- 
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tives, examine our books and the cars our possession all reason- 
able times during business hours. 

Commercial Investment Trust shall, during the entire time the said 
ear held hereunder, keep said car insured against loss fire and 
theft and cause surety bond for the accounting for the pro- 
ceeds thereof, issued; and, the event our failure redeliver 
the said car demand, shall, until redelivery thereof, pay 
damages for detention for each month, portion, thereof, after de- 
mand, one (1%) per cent. the said sale price. 

further agree pay all costs, charges, expenses and disburse- 
ments, including reasonable attorney’s fee (fifteen per cent. the 
sale price car, permitted law), should the holder hereof find 
necessary protect his property said car placing the 
hands attorney, and that the waiver any default shall not 
operate ‘as waiver subsequent defaults, but all rights hereunder 
shall continue notwithstanding any one more waivers. 
edge the receipt true copy this agreement. 


the presence 
Witnesses Motor Company, 


Note. This trust receipt was given automobile dealer finance com- 
pany under so-called “floor the court follows: 

“This floor plan method employed the finance corporation generally 
throughout the country its business with retail dealers automobiles. Under 
this plan operation the dealer orders cars from the manufacturer needs 
them; the latter ships the goods the place designated the dealer; 
the dealer pays the freight charges the goods and per cent. the 
invoice price which for the account the finance signs acceptance 
time draft, and also signs so-called negotiable trust receipt, both 
ing per cent. the invoice price the shipment, which documents are returned 
the finance corporation. Thereupon the dealer secures possession the goods. 
the meantime the finance corporation has paid the manufacturer the factory 
price the goods and received bill sale. The time draft drawn the 
manufacturer the dealer, accepted the latter, and payable the order 
the finance corporation. Separate bills sale, time drafts, and trust receipts 
are executed for each automobile handled.” 

The plaintiff turned his old ear, agreeing purchase from the dealer the 
ear the trust receipt upon the sale the old car and the application 
the proceeds the purchase price the new The old was sold and 
the plaintiff notified. Before the plaintiff called for the new car, prepared 
pay the balance due it, receiver was appointed for the dealer. was held 
that the plaintiff was entitled possession the car against the finance cor- 
poration, defendant the case. Jones Commercial Investment Trust, Utah, 


228 Rep. 899. 
Trust Receipt with Trade Acceptance Attached 
Industrial Corporation, South Bend, Indiana 


Automobile Acceptance, Wholesale 


Kansas City, Mo. Feb. 27, 1928. 
before 120 days after date acceptance hereof, pay the 
order Industrial Acceptance Corporation $839.44 Eight Thirty-nine 
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and 44/100 Dollars with interest per annum from date 
maturity date payment, with exchange. the parties 


hereto waives presentment for payment, protest and notice protest 
for non-payment. 


Industrial Acceptance Corporation, 
Stanley. 
Bell Motor Company, Joplin, Missouri. (Dealer) 


Accepted, Date Mar. 15, 1928, payable Conqueror First Natl. Bank, 
Joplin, Missouri. 


Signed Bell Motor Company 
Lytle, 


hereby certify that attached dealer’s signatures are genuine, 
and also acknowledge having retained first duplicate copy this 
ceptance for collection purposes. 
Conqueror First National Bank Joplin, (Dealer’s bank.) 


Trust Receipt 


Received from Industrial Acceptance Corporation, corporation 
the State Virginia, having its general offices South Bend, Indiana, 
behalf holder the above Acceptance, which has this day been 
accepted the undersigned: 

Bill Lading covering Studebaker Motor Vehicle, Model Dict. 
Roy Sedan, Serial Number 1420438, with standard catalogue equip- 
ment and attachments. 

consideration thereof agreed that the undersigned will hold 
said property trust the property said Industrial Acceptance 
Corporation, for the purpose storing said property clean, dry 
place, free charge; that the undersigned has not the right and 
will not operate use said property the Industrial Acceptance 
Corporation for demonstration other purposes, nor loan, rent, mort- 
gage, pledge, encumber, sell deliver said property except author- 
ized hereunder; that the undersigned may sell said property for the 
account the Industrial Acceptance Corporation holder said 
acceptance, bona fide purchaser retail, for cash current funds 
approved Industrial Acceptance Corporation amount not less 
than the sum then due said acceptance; that the undersigned, upon 
demand, prior such sale, will return said property unused, and 
good condition the order the Industrial Acceptance Corporation 
that the event said property shall sold provided herein the 
undersigned will hold the proceeds thereof trust and separate from 
his (its, their) funds until (it, they) shall have paid over the 
Industrial Acceptance Corporation the amount said acceptance, 
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which amount, immediately transmitted the Industrial Ac- 
Corporation for the holder said acceptance. The under- 
signed promises pay all costs, including reasonable attorney’s fees, 
incurred the holder hereof the enforcement its right here- 
under. understood that nothing herein shall prevent the under- 
signed, the time (it, they) first takes possession of: said vehicle, 
from driving direct from the warehouse, factory railroad station 
his (its, their) place business, but his (its, their) own risk 
(except case theft fire) the event loss damage said 
car other property persons. 
The undersigned acknowledges receipt full, true and complete 
copy this agreement. 
Witnesses 
(Signed) MeCubbin 
(Signed) Bell Motor 
(Drawee Dealer) 
(Officer Firm Member) 
Note. was held that the Acceptance Corporation, holder the above trust 


receipt, was entitled possession the motor car therein described against 
the trustee bankruptcy the dealer. Bell Motor Co., Fed. Rep. (2d) 19. 


Trust Receipt Two-Party Transaction 


Trust Receipt 


consideration the sum three thousand dollars ($3,000) 
this day loaned the Bank the Manhattan Company, Union 
Square, New York, have set aside the property the said bank 
the following goods and merchandise, specified schedule hereto 
annexed. And consideration the said loan hereby agree 
hold said goods trust for them and their property, with liberty 
sell the same for their account, but without authority make any 
other disposition whatever the said goods (or the proceeds thereof), 
either way conditional sale, pledge, otherwise, and further 
agree, case sale, hand the proceeds them soon received 
apply against the demand loan $3,000 said Bank the Man- 
hattan Company for our account, and for the payment any other 
indebtedness obligation ourselves them. 

agree keep said goods insured their full value against 
fire, payable case loss the said Bank the Manhattan Com- 
pany, with the understanding that they are not chargeable with 
the storage, premiums insurance, any other expenses incurred 
said goods. further agree that failure omission our part 
fully out any the terms this any similar receipt 
agreement, the agreement under which the said Bank the Man- 
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hattan Company, makers the loan $3,000, shall deemed 
waiver said bank any its rights remedies, under either 
any said papers, unless said waiver shall writing, indorsed 
thereon, and signed the said bank. 

The Bank the Manhattan Company may any time cancel this 
trust, and take possession said goods, and the proceeds such 
the same may then have been sold, wherever the said goods 
proceeds may then found. The intention said agreement 
protect, and preserve unimpaired, the title said Bank the Man- 
hattan Company the said merchandise and the proceeds thereof. 

Fountain, Inc., 
Fountain, Jr., Treas. 
Dated New York, March 1921. 


Schedule 
(Itemized list merchandise covered trust receipt) 


The above merchandise, consisting fully manufactured dolls, has 
been set aside accordance with trust receipt, dated March 1921, 
secure demand loan $3,000 the same date. 

Fountain, Inc., 
Fountain, Jr., Treas. 


Note. two-party trust receipt transaction, the holder the trust receipt 
derives his title not from manufacturer, who shipping the goods dealer, 
but directly from the dealer who, the time, the owner the goods. 

this case Fountain borrowed money from the Bank the Manhattan 
Company giving demand note and security therefor, the above document, 
purporting trust receipt. other party was involved the transaction. 
The court held that the document was chattel mortgage and that was void 
against the dealer’s creditors because not recorded required statute. 
Fountain, Inc., 282 Fed. Rep. 816. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


LIABILITY NATIONAL BANK STOCK- 
HOLDER AFTER TRANSFER SHARES 


Dean, United States Circuit Court Appeals, Fed. Rep. 
(2d) 893 


The owner shares stock national bank transferred them 
trustees 1926 held for the benefit her minor children. 
She reserved power revoke the trust and the transfer was 
made entire good faith. Upon the failure the bank 1931, 
was held that the original stockholder was not liable for the statu- 
tory liability imposed upon the owners national bank stock. 

The double liability shares national bank stock was ter- 
minated section the Banking Act 1933 far shares 
issued prior June 16, 1933, were concerned. Section 304 the 
Banking Act 1935 terminates such liability with respect all 
shares issued any national bank which shall going concern 
July 1937. order bring about this termination lia- 
bility, however, necessary for bank publish newspaper 
notice thereof least six months prior the date mentioned. 


Action Pottorff, receiver the First National Bank 
Paso, Tex., against Kate Dean. Judgment for defendant 
Supp. 670), and plaintiff appeals. 

Affirmed. 

Haven Parker, Boston, Mass. (William Macy Marvel and Park- 
man, Robbins, Coughlin Hannan, all Boston, Mass., the brief), 
for appellant. 

Charles Rugg, Boston, Mass. (Warren Farr, James 
Mountz, and Ropes, Gray, Boyden Perkins, all Boston, Mass., 
the brief), for appellee. 


WILSON, J.—This action the receiver the First Na- 
tional Bank Paso, Tex., national banking association, enforce 
alleged statutory liability the appellee stockholder said 
bank, which was declared insolvent the comptroller currency, 
September 1931. 

The case was heard the District Judge, jury being waived, who 
made the following findings fact, which are undisputed. 

The defendant, Mrs. Dean, the daughter former president 
the First National Bank Paso, Tex., and the First National 


similar decisions see Banking Law Journal Digest (Fourth 


§1352. 
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Bank Albuquerque, Mex., and some time between 1899 and 1922 
she had gift from her father purchase 571 shares 
the stock the First National Bank Paso, and 
shares the capital stock the First National Bank Albuquerque. 
For the Paso bank stock purchased, she paid average price 
$225 per share. 

January 27, 1926, she made indenture trust for the benefit 
her four minor children, and transferred the Boston Safe De- 
posit Trust Company and James Dean, brother-in-law, trustees, 
the 571 shares the Paso bank and the shares the First Na- 
tional Bank Albuquerque. This transfer the 571 shares was re- 
the books the Paso bank February 16, 1926, and 
certificate for the 571 shares was issued the trustees named the 
indenture trust held for the benefit the minor children 
Mrs. Dean upon the terms provided the trust. 

Mrs. Dean made reservation any power revocation the 
trust, nor any other reservations for her own benefit. The shares were 
held trust until the 11th day May, 1941, when all her chil- 
dren, living, would previously have become age. 

the time the transfer, both banks were prosperous con- 
dition, the shares thereof having market value considerably above 
par, and for many years prior thereto both banks had been prosperous 
and conservative banking institutions and had paid dividends from 
per cent. per annum. 1929 the trustees declined offer 
considerably over par for 565 shares the stock the Paso 
bank. 1930 the shares the Paso bank had market value 
$135 per share, and was not until 1931 that the solvency the bank 
had ever been questioned. Through her family connection with the 
National Bank, Mrs. Dean knew statutory liability stock- 
holders such banks, but this had nothing with her decision 
create trust favor her minor children. The trust was created 
entire good faith without any intention whatever evading any 
liability holdlers bank stock. After the trust was created, the 
trustees received the dividends the stock, which were distributed 
accordance with the terms the trust for the benefit her minor 
children. 

the time the appointment the receiver, the shares the 
Albuquerque bank were all the assets the hands the trustees other 
than the shares the Paso bank. The shares the Albuquerque 
bank were turned over the receiver, plaintiff this action, with 
the apparent understanding that they were full satisfaction the 
trustees’ liability under section 5152, S., section 66, USCA. 

appears from the record, think, that they were accepted 
the receiver; but order that might not subjected stock- 
holders’ liability case the Albuquerque bank became insolvent, 
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was agreed between him and the trustees that, until sold, the shares 
might held collateral against the liability the trustees, and that 
when sold the proceeds would fully discharge the trustees from 
further liability arising from the ownership the 571 shares the 
Paso bank. 

The issues law raised the plaintiff’s assignments error are 
whether not the transfer Mrs. Dean the trustees for the benefit 
her minor children exempted her from liability for assessment when 
there were not sufficient funds the hands the trustees pay the 
assessment the Paso bank stock, and whether the ruling the 
District Judge that the acceptance the stock the First National 
Bank Albuquerque the plaintiff collateral the stock assess- 
ment liability operated release Mrs. Dean from any liability 
therein. 

The statutes imposing liability for assessment the shareholders 
national bank stock are sections 63, 64, and 66, USCA. Sections 
and provide that the shareholders every national banking 
association shall individually responsible for all contracts, debts, 
and engagements such association, each the amount his stock 
therein, the par value thereof addition the amount invested 
such stock. 


Section provides, with respect the liability representatives 
stockholders, follows: 


holding stock executors, administrators, guardians, 
trustees, shall not personally subject any liabilities stock- 
holders; but the estates and funds their hands shall liable like 
manner and the same extent the testator, intestate, ward, 
person interested such trust funds would be, living and competent 
act and hold the stock his own 


The plaintiff bases his claim the ground that every transfer 
national bank stock, valid, must made some one capable 
assuming the liability imposed every shareholder national 
bank under sections and 64, USCA; and case transfer 
trustees, that there must other assets the hands the trustees 
sufficient meet the double liability case insolvency. well 
settled, however, that financial responsibility not essential, but only 
legal capacity assume the obligation. Earle Carson, 188 
42, 55, Ct. 254, Ed. 373. 

has been held that transfer minors does not relieve the trans- 
feror the obligation imposed the statute, minor not capable 
entering into binding contract assuming any obligations. Riley 
Bondi (C. A.) F.(2d) 515; Seabury, Receiver Green, Adm’x, 
294 165, Ct. 373, Ed. Early, Receiver Richard- 
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These decisions, however, rest the ground that transfer has taken 
place, the minors are incapable accepting the stock, hence the 
transferor remains liable attempted transfer had taken place. 
other words, the transferor had not thereby divested himself the 
title. 

The sections the statutes above referred impose the liability 
shareholders. Mrs. Dean was longer shareholder the time 
insolvency the Paso bank. She had five years before divested 
herself all title and interest the shares stock. Under eir- 
cumstances, even upon the termination the trust, would Mrs. Dean 
receive back any part the trust estate under the provisions the 
indenture trust, and transferring the trustees the shares 
bank stock, she divested herself any and all interest therein. 
not case attempted transfer minor who cannot enter into 
binding contract, and hence transfer can held have taken 
place before insolvency the bank. Mrs. Dean transferred her stock 
trustees for lawful purpose. They were competent accept the 
trust and did accept and act thereunder. Mrs. Dean retained none 
the qualifications shareholder. She could not vote; she was 
longer entitled the earnings the bank the shape dividends, 
share the assets case liquidation. way could she com- 
ply with the definition shareholder found Beal Essex Sav- 
ings Bank (C. A.) 816. 

The shares were registered the name the trustees. They were 
transferred parties recognized Congress competent hold 
such stock. There nothing the statute imply that trustees 
cannot purchase take and hold national bank stock, unless they also 
have other assets sufficient pay any liability resulting from holding 
the bank stock. The only requirement far imposed the decisions 
that the transfer shall made some one legally competent hold 
and comply with sections 63, 64, and the statutes. 

Conveyances trustees have been recognized valid transfers and 
relieving the transferor all liability. Heiden Cremin (C. 
A.) F.(2d) 943; Coe (C. C.) 972; Fowler Gowing 
(C. C.) 152 801; MeNair Darragh (C. A.) F.(2d) 906; 
Williams, Receiver, Cobb, 242 307, Ct. 115, Ed. 325. 

Neither Congress nor the courts have shown any disposition re- 
strict the right transfer bank stock with the resulting release the 
transferor the liability for double assessment, except case fraud 
bad faith, attempted transfer legally incompetent party. 
the court said First Nat. Bank Lanier, Wall. 369, 377, 
Ed. 172: 


power transfer their stock one the most valuable 
franchises conferred Congress banking associations. Without 
this power, can readily seen the value the stock would 
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greatly lessened, and, obviously, whatever contributes make the 
shares the stock safe mode investment, and easily convertible, 
tends enhance their 


find nothing the statute that restricts owner national 
bank shares transferring good faith any person legally capable 
holding such stock, without inquiring whether they are financially 
the bank, even the transferor knew that the time that the 
transferee could not meet such liability, provided the transferor had 
notice the insolvency the bank and the transfer was not made 
escape possible financial responsibility. Earle Carson, supra; 
Receiver, Dewey, 202 510, 526, Ct. 731, 
Ed. 1128, Ann. Cas. 419; Lucas Coe, supra; Sykes Holloway 
al. (C. C.) 432; Forrest Jack, 294 158, Ct. 370, 
Ed. transferee, though not financially responsible the 
time transfer, may become able respond before insolvency the 
bank becomes fact. So, too, Mrs. Dean made restrictions 
the trustees with respect the reinvestment the trust funds, she 
could not held anticipate that the trustees would continue hold 
the Paso bank stock and not sell any portion it, and become 
able respond any liability for double assessment the balance, 
the insolvency the bank. appears evidence, stated 
above, that the trustees refused offer $125 per share for 565 
shares the Paso bank stock less than two years before the bank 
was determined insolvent. 

The finding the District Court that the transfer Mrs. Dean 
was made good faith, with thought escaping any liability 
her part, was warranted the evidence; and the fact that the shares 
the Albuquerque bank were not sufficient meet liability case 
which was not anticipated the time the creation 
the trust, does not render the transfer void. 

There good ground, too, the District Judge intimated, for 
holding that the receiver now estopped from recovering against 
Mrs. Dean. Upon his appointment, the receiver notified the trustees 
their liability under the statute. The trustees responded and for- 
warded the shares the Albuquerque bank discharge their 
liability. The receiver, avoid possible liability case insolvency 
the Albuquerque bank, requested that might hold collateral 
until sold. The only inference from the letters passing between the 
trustees and the receiver is, that when sold was discharge the lia- 
bility the trustees. Having accepted that basis, and having 
sold the stock, the receiver bound it. cannot hold both the 
trustees and Mrs. Dean. The two propositions are inconsistent. 
has made his election hold the trustees the ground that there was 
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bona fide transfer the trustees and that the trust estate was liable 
under section 66, USCA. now seeks recover the full amount 
the double assessment Mrs. Dean under sections and 64, upon 
the theory that there was valid transfer the trustees. has 
made offer restore the Albuquerque bank stock, the proceeds 
its sale. Yardley Wilgus (C. C.) 965. 

The judgment the District Court affirmed, with costs. 


FAILURE BANK AFTER PURCHASING 
BONDS FOR CUSTOMER 


Borman Sullivan, Circuit Court Appeals, Fed. 
Rep. (2d) 342 


depositor requested his bank purchase Liberty bonds for 
him, giving the bank his check for the amount. The bank 
purchased the bonds through broker and they were delivered 
the bank upon the bank’s giving its cashier’s check payment. 
The bank failed before the cashier’s check was paid. was held 
that the brokers were entitled the return the bonds and that 
the depositor was not entitled preference payment over other 


The transaction did not any way create trust fund 
make the bank trustee. 


Interpleader Sullivan, receiver the Jefferson Park Na- 
tional Bank, against Arthur Borman, Marie Borman, and others. From 
the decree, defendants named appeal. 

Affirmed. 

Frank Rathje, Francis Hinckley, and Laurence Meyering, 
all Chicago, for appellants. 


Silas Strawn and Harold Smith, both Chicago, for 
appellee. 


SPARKS, his bill interpleader sought re- 
quire appellants, the Bormans, the one hand, and Jackson and Curtis, 
firm stock and bond brokers, the other, interplead the 
ownership and right possession two Liberty bonds, which had 
come into his possession receiver the Jefferson Park National Bank 
Chicago. The matter was submitted the District Court upon 
written stipulation facts and exhibits. was agreed that the 
court should determine that Jackson and Curtis were entitled the 
bonds might without amendment further pleadings consider and 
determine whether appellants were entitled preferred claim against 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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the assets the bank and enter its decree accordingly. The court 
awarded the bonds Jackson and Curtis and disallowed 
claim preferred claim. The appeal not from that portion the 
decree which awarded the bonds Jackson and Curtis, but only from 
that portion which denied preference appellants. 

was stipulated that the bank was voluntarily closed its board 
directors June 22, 1932; that June 25, 1932, Sullivan 
was appointed its receiver the Comptroller the Currency the 
United States, and since that time has acted such its liquidation. 

and prior June 17, 1932, appellants maintained checking 
account with the bank, which the last named date there was 
balance $5,216.43. that date Mrs. Borman requested the 
bank purchase for her Fourth Liberty Loan 44% bonds the par 
value $2,000, and the same day the bank ordered from Jackson 
and Curtis two $1,000 bonds that description for the agreed price 
$2,065.98 which was paid Jackson and Curtis upon delivery 
the bonds. The order was confirmed Jackson and Curtis the 
same day, and that confirmation was received the bank June 18, 
1932. that day, appellant Arthur Borman drew check ap- 
pellants’ account the bank the sum $2,068.48, which represented 
the purchase price plus commission $2.50. That check, which 
bears date, was made payable and delivered the bank the date 
its execution, and the same day the bank executed its cashier’s 
payable Jackson and Curtis the sum $2,065.98. 
June 20, 1932, the Borman check was charged their account, their 
check was canceled, and their credit balance the bank was decreased 
that amount. June 21, 1932, the cashier’s check was delivered 
the bank Jackson and Curtis who turn delivered the bonds 
the bank. Jackson and Curtis deposited the cashier’s check the First 
National Bank Chicago June 21, 1932. the following day 
was endorsed ‘‘Paid through Chicago Clearing However, 
noon that day the Jefferson Park National Bank closed its doors, 
and the cashier’s check when presented was dishonored, the paid stamp 
and the amount charged back the account Jackson and 
Curtis. the time the bank closed its doors had more 
than the amount the cashier’s check, and had also the bonds ques- 
tion, all which came into the possession the receiver. 

Appellants contend that the bank acted the transaction their 
agent, and held the amount checked trust, and not general 
appellants’, and that constituted part the general 
assets the bank, the trust character the fund remaining unaltered 
the mingling with the general funds; that, result the 
transaction, the assets the bank were augmented the amount 
appellants’ check; and that reason that augmentation the fund 
was traced into the bank’s general cash assets, which was not 
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properly part. was conceded argument that there was basis 
from which trust maleficio could arise. 

Under the facts stated, the court held there was augmentation 
the bank’s assets, and think that ruling was correct. Certainly 
they were not augmented the receipt the bonds, because the bonds 
never became part the assets. They were purchased the bank 
from Jackson and Curtis the condition that payment should made 
when delivered. Hence, title remained Jackson and Curtis 
until cash payment was made. That was never done, and the court 
ordered them returned Jackson and Curtis, and that order ap- 
pellants acquiesced. 

think can not successfully contended that the transaction 
resulted the creation special deposit appellants. True, ap- 
pellants might have withdrawn the money their check and re- 
deposited trust, providing the bank was condition and was will- 
ing pay the check. But that not what happened. similar situa- 
tion arose Old Company’s Lehigh, Meeker, Ct. 392, 
decided the Supreme Court February 1935, and was there held 
that trust relationship was created. This court held the same 
effect Connolly Lang A.) (2d) 199, and Allied Mills 
Keen (C. A.) (2d) 349. 

without admitting that the bank’s assets were augmented 
the transaction, and that there was trust created, yet think 
appellants’ contention must fail because part the so-called trust 
fund was traced into the hands the receiver. The mingled funds 
were not ear-marked, and the tracing those funds into the re- 
ceiver’s hands established must virtue the fact that 
all times since the bank received the money trust, had enough 
hand equal the amount the trust fund which 
claimed the receiver received. Appellants’ check was delivered the 
bank June 18, 1932. was not charged appellants’ account 
the bank until June 20, 1932, and the bank was not closed until June 22, 
1932. The stipulation that when the bank was had its 
possession more than $2,065.98 currency, which was paid the 
receiver. The record does not disclose the status the bank’s currency 
account any time between the time which claimed the bank 
received the money trust and the time closed. The court can not 
indulge the presumption that during that time the currency account 
remained sufficient cover the claim any part it. However short 
the intervening time, was possible that the currency account was 
depleted and replenished, and were once depleted there could 
tracing under the theory are now discussing. St. Louis 

Decree affirmed (dissenting). 
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SETTING OFF DEPOSIT AGAINST LIABILITY 
JOINT NOTE 


Plymouth County Trust Co. Thornell, Supreme Judicial Court 
Massachusetts, 197 Rep. 


depositor closed bank will not permitted set off his 
deposit against his liability note signed jointly him and 
his wife. 


Action contract the Plymouth County Trust Company against 
Cornelius Thornell and others. Finding for plaintiff for $864.27. 
report from superior court. 

Judgment for plaintiff. 

Rubin, Brockton, for plaintiff. 

Handrahan, Brockton, for defendants. 


RUGG, J.—This action contract recover the balance 
$1,436.43 due joint and several promissory note made both 
defendants, who are husband and wife, the order the plaintiff. 
The commissioner banks took possession the plaintiff December 
17, 1931, for purpose liquidation under the statute. that date 
Cornelius Thornell was depositor the commercial department 
the plaintiff with $635.73 standing his December 15, 
1932, dividend was declared favor depositors the commercial 
department the plaintiff and the amount due Cornelius Thornell 
that dividend, $63.57, was credited the principal the note. 
Clearly this was credited cash payment and not claim set-off. 

the present action Cornelius Thornell filed declaration 
set-off alleging that was depositor the commercial department 
the plaintiff December 17, 1931, that was then indebted him 
such depositor the sum $635.73, and that entitled have 
that sum, less the dividend paid him liquidation, set off against his 
indebtedness the note. The plaintiff filed answer this declaration 
set-off the effect that there was nothing due the defendants 
jointly. 

The rights the parties depend upon these words (Ter. 
Ed.) 232, there are several plaintiffs defendants, the 
claim set off shall due from all the plaintiffs jointly and all 
the defendants The word ‘‘several’’ this statute com- 
prises two well more than two plaintiffs defendants. This 
action brought against both defendants jointly. Both are primarily 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §723. 
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liable the note persons absolutely required pay it. 
(Ter. Ed.) 107, 19. The case bar this respect differs from 
Commissioner Banks Lee Co., Inc. (Mass.) 197 88, 
where maker and indorser were joined defendants single action 
under (Ter. Ed) 231, and where since the liability was 
several and not joint the right set-off favor the indorser his 
deposit account the closed bank was preserved. Rossi Bros., 
Commissioner Banks, 283 Mass. 114, 120, 186 234. 

manifest that the claim here sought set off due from 
the plaintiff the defendant Cornelius Thornell alone. The other 
defendant has interest it. not due jointly the two de- 
fendants. The right set-off here asserted wholly the creature 
statute. The words the governing statute not permit set-off 
these facts. That settled authority. Barnstable Savings Bank 
Snow, 128 Mass. 512; Brooks Stackpole, 168 Mass. 537, 
419; Bachrach Commissioner Banks, 239 Mass. 272, 275, 131 
857. The ruling the trial judge that effect was right. 

accordance with the terms the report judgment entered 
for the plaintiff for $1,633.86 with interest from the date finding 
the date judgment. 

ordered. 


FORWARDING BANK NOT PREFERRED 
CREDITOR FAILURE 
DRAWEE BANK 


Tootle-Lacy National Bank Bank Scondia, Supreme Court 
Kansas, Pac. Rep. (2d) 594 


bank forwarded: checks the drawee bank for collection with 
instructions remit exchange. The drawee bank charged the 
against the depositor’s accounts and sent its draft the 
forwarding bank, but failed before the draft was collected. was 
held that the forwarding bank was not preferred creditor. 


Syllabus the Court 


The facts considered action establish preferred claim 
against the receiver failed bank, commenced forwarding bank, 
which sent the failed bank checks drawn the failed bank for 
and immediate return St. Joseph, Chicago, New York 
exchange, and held, preference was properly denied. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §154. 
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Action the Tootle-Lacy National Bank St. Joseph, Mo., 
against the Bank Scandia and another. From the judgment, the 
plaintiff appeals. 

Affirmed. 

Templeton Brown, St. Joseph, Mo., for appellant. 

and Perry, both Belleville, for appellees. 


BURCH, J.—The action was one the Tootle-Lacy National Bank 
St. Joseph, Mo., against the receiver the failed Bank Scandia, 
Kan., establish preferred claim upon the assets the Scandia bank. 
Preference was denied, and the St. Joseph bank appeals. 

Depositors the Scandia bank gave checks their accounts, pay- 
able the St. Joseph bank, aggregating $158. The St. Joseph bank 
forwarded the checks the Scandia bank. The checks were received 
the Scandia bank October 15, and were charged the accounts 
the depositors, who had deposit funds meet the checks. the 
same day the Scandia bank drew its draft for the amount the 
People’s National Bank Kansas City, Mo., payable the St. Joseph 
bank, and forwarded the draft the St. Joseph bank. October 17, 
the St. Joseph bank forwarded the draft the Federal Reserve Bank 
Kansas City, Mo., for clearance. October 18, the Federal Reserve 
Bank presented the draft the People’s National Bank for payment, 
and payment was refused, because the Scandia bank had failed 
October 17. October 15, and October 18, the Scandia bank 
had deposit with the People’s National Bank sufficient funds 
meet the draft. 

The letter the St. Joseph bank which transmitted the checks 
the bank was follows: ‘‘We enclose for collection and im- 
mediate return St. Joseph, Chicago New York exchange, listed 

The St. Joseph bank says the Scandia bank was agent for the St. 
Joseph bank, collect the checks, and the Scandia bank occupied 
fiduciary relation the St. Joseph bank. Granted, but that did not 
entitle the St. Joseph bank preference. 

The letter the St. Joseph bank transmitting the checks the 
bank for collection negatived the idea that the proceeds the 
checks, when collected, were treated trust fund. The Scandia 
bank was directed make return exchange, drawn its own 
with another bank. The proceeds collection became part 
the general assets the Scandia bank, and the claim the St. Joseph 
bank upon those assets was simply that general creditor. The 
principle was recognized and applied the case Colorado South- 
ern Railway Co. Docking, 124 Kan. 48, 257 743, and supported, 
both reason and authority. Annotation 28, IV, and 
the case People’s State Bank Burlington State Bank, 128 


EE 
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Kan. 274, 277 39, cited the St. Joseph bank, the direction the 
forwarding bank was ‘‘for returns.’’ the present case, the direction 
was effect, ‘‘Use the money collected your own and send your 
draft your St. Joseph, Chicago, New York correspondent, for 
the 

The St. Joseph bank says the bank violated instructions with 
reference designated method return, which was St. Joseph, 
Chicago, New York exchange. Granted. But the St. Joseph bank 
did not return the Scandia bank the draft the People’s National 
Bank Kansas City. The St. Joseph bank accepted that draft, and 
put course collection. The result was, the St. Joseph bank 
ratified the method remittance chosen the Scandia bank. 

The judgment the district court affirmed. 


BANK GIVING NOTE PAYMENT CHECK 


Rural High School District No. Johnson, Supreme Court Kansas, 
Pac. Rep. (2d) 606 


Syllabus the Court 

rural high school district treasurer deposited the district’s 
money bank which failed. Just before the bank failed, the treas- 
urer drew checks his account and presented them for payment. The 
induced the treasurer take notes, assets the bank, instead 
cash. Held the school district obtained title the notes. 

not invalidity the transaction was sufficiently 
raised the pleadings, the facts were fully developed the trial, and 
was incumbent the court condemn the attempted misappropria- 
tion the school district money illegal. 


Action the Rural High School District No. and others against 
Charles Johnson, receiver the Piper State Bank, and others. 
From adverse judgment, plaintiffs appeal. 

Affirmed. 

Earle Meade, Corson, and Etchen, all Kansas 
City, and Roland Boynton and Kimble, both Topeka, for 
appellants. 

John Carlson, James Cubbison, and Blake Williamson, all 
Kansas City, for appellees. 


BURCH, J.—The action was one the Piper Rural High School 
District recover from the receiver the failed Piper State Bank 
certain promissory notes proceeds such notes, one time held 
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the treasurer the school district and him returned the re- 
ceiver. demurrer was sustained plaintiff’s evidence, and 
appeals. 

The bank was ‘‘one-man bank,’’ operated Truskey, 
Vining was director the bank, and was treasurer 
the school district. Vining, treasurer, deposited school district 
funds the bank, the sum $3,448.87. September and Sep- 
tember 1930, Vining drew two checks his account treasurer, 
and presented them for payment. Truskey objected paying the 
which amounted $2,573.37, and induced Vining take notes, 
assets the bank, place cash. The bank failed September 
Subsequently, the receiver made demand Vining that return the 
notes, and Vining did so. The school district presented claim for 
the amount its deposit, the claim was allowed, and receiver’s cer- 
tificate for the amount was issued. Subsequently, the school district 
received two dividends per cent. and per cent., respectively, 
the amount its claim. The school district then conceived the 
notion could recover notes returned Vining the receiver which 
had not been paid, and money received the bank payment 
returned notes. 

The petition pleaded the transaction between Vining and Truskey, 
and contained the following allegation: 


the title said notes was and vested plaintiffs herein, 
and not The Piper State Bank its 


The answer denied this allegation, alleged affirmatively the district 
never was any time the rightful owner the notes, and alleged the 
bank was insolvent, and the transaction between Vining and Truskey 
constituted preference. The allegation the answer that the dis- 
trict had title the notes was true, matter law, and the 
allegation the petition that the district had title the notes was 
untrue, matter law. 

There was pretense that the notes were secure the de- 
posit. The checks were charged Vining’s account treasurer. The 
petition alleged the notes were purchased, and Vining testified 
traded Truskey two checks for the group notes, which fairly de- 
what Vining had authority, treasurer the 
school district, purchase the notes with school district funds, 
trade school district funds for notes; the district had power 
authorize Vining that; and the district had power ratify 
what Vining did. not necessary consume space vindicating 
the legal soundness these statements. 

The receiver’s demand Vining for return the notes was based 
the ground delivery the notes Vining constituted preference. 
indicated, the answer pleaded the bank was insolvent, and delivery 
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the notes Vining constituted preference. The school district 
argues the demurrer its evidence was improperly sustained, because 
there was substantial evidence the bank was not insolvent, and the 
court could not sustain the demurrer without weighing evidence. The 
subject immaterial. 

Lack authority Vining, and lack power the school district 
were not specifically pleaded the answer. The general allegations 
the petition and answer relating the school district’s title have 
been noted. Conceding but not deciding they were not sufficient 
raise the question lack authority Vining, and lack power 
the school district, the facts were fully developed the trial, and 
the court, disposing the demurrer, was obliged condemn this 
attempted misappropriation school district money illegal. 

The judgment the district court affirmed. 


GUARDIAN NOT LIABLE FOR DEPOSIT LOST 
THROUGH FAILURE BANK 


Welch’s Estate and Guardianship, Supreme Court Montana, 
Pac. Rep. (2d) 681 


guardian deposits his ward’s money bank, taking there- 
for time certificate deposit and the bank fails before the ma- 
turity the certificate, the guardian will responsible for the 
loss. But, the time certificate matures prior the failure the 
bank that, the time the failure, the deposit payable 
demand, the guardian will not liable, provided, course, had 


knowledge that the bank was insolvent and acted with due 
prudence. 


the matter the estate and guardianship Jane Welch, 

incompetent person. From judgment settling the account 

Welch, guardian, George Welch, administrator, appeals. 
Affirmed. 


John Stagg, Anaconda, and Wilson, Deer Lodge, for 
appellant. 


Thomas, Helena, and Keeley, Deer Lodge, for re- 
spondent. 


MATTHEWS, J.—In 1931 Jane Welch, years age, was 
declared incompetent, and Welch, one her four sons, 
was appointed guardian her person and estate with award 
$100 per month for her support. For some time prior his appoint- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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ment, Welch had taken care his mother and managed her 
affairs, during which time she had maintained checking account, 
and substantial amount time deposit, the United States Na- 
tional Bank Deer Lodge. the time the guardian qualified the 
checking account was exhausted and there remained $6,000 time de- 
posit. the certificates deposit matured, Welch transferred part 
the account another bank, caused sufficient funds for his present 
needs deposited the checking account, and took certificates 
deposit for the balance. time did the guardian secure order 
court for the investment funds. 

does not appear that the guardian had any intimation that the 
bank was not sound and solvent when, October 22, 1932, went 
into the hands receiver. the time the bank closed, the guardian 
was the holder certificate which reads part: ‘‘Nov. 15, 1931, 
No. 6042. Welch, Guardian Jane Welch has deposited 
turn this Certificate properly endorsed 6/12 months after date with 
interest maturity only the rate per cent. per annum.’’ The 
guardian duly presented his claim and was issued receiver’s cer- 
tificate for the amount due. 

December 16, 1932, the ward died, and thereafter second son, 
George Welch, was appointed and qualified administrator. The 
guardian filed his final account and petition for discharge, and at- 
tached thereto the certificates above described, and thereto the admin- 
istrator filed objections, contending that the guardian should charged 
personally with the $1,500. hearing the court overruled the ob- 
jections and entered its decree settling the account and discharging 
the guardian. The administrator has appealed from this judgment. 

guardian trustee the funds which come into his hands, 
but not insurer thereof; required manage the estate with 
prudence and without waste, and, possible, support the ward from 
the income and profits from the estate. Section 10419, Rev. Codes 
1921. this end authorized apply the court for permis- 
sion invest capital (section 10443, Id.), which, trustee, re- 
quired keep safely. Section 5881, Id. the particular money 
hand was derived from the sale property the ward for the express 
purpose investment, then ‘‘the guardian must make the investment 
according his best judgment, pursuance any order that may 
made the court.’’ Section 10431, Id. the light this pro- 
vision and the fact that section 10443, above, merely provides that 
the guardian apply the court, query propounded 
Allard’s Guardianship, Mont. 219, 141 661, whether 
guardian must loan his ward’s money without direction from the court 
so. now settled that the guardian does loan such funds 
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the risk’’ loss, and, being shown that the loan uncollectible, the 
amount thereof properly chargeable the guardian. Kostohris’ 
Estate, Mont. 226, P.(2d) 829. 

There provision for the deposit guardianship funds, but 
ordinary prudence dictates that such funds should deposited for 
safe-keeping reputable bank, and if, without information sufficient 
put reasonably prudent man his guard, funds deposited, sub- 
ject withdrawal check, are lost the closing the bank, the 
guardian not personally liable therefor. Pethybridge, Guardian, 
First State Bank Livingston, Mont. 173, 243 569. This rule 
applies temporary deposit, subject withdrawal any time, 
funds held pending investment other disposition. Jacobus Jacobus, 
Eq. 17; Norwood Harness, Ind. 134, Am. Rep. 739; 
Harding Canfield, Minn. 244, 1112. 

However, deposit for fixed period time, during which 
withdrawn, certificate deposit drawing interest, de- 
clared be, effect, loan the money the bank, and during 
such period the bank fails, the loss falls the guardian. Baer’s Ap- 
Pa. 499, 831, 103; Walker Walker, Ga. 135; 
Gaver Early, 191 Cal. 123, 215 394. This rule was applied 
this court the account guardian who handled the funds his 
ward much the same manner did the guardian the bar. 
that case the final certificate deposit was issued the guardian 
August 14, 1933, the period was run being six months; the bank 
issuance failed December 13, 1933, within the six months’ period, 
and the guardian was charged with the loss. Kelly Kelly, Mont. 
229, 297 470. 

Section 111 chapter 89, Laws 1927, known our ‘‘Banking 
Act,’’ declares that ‘‘no bank shall issue its certificate deposit for 
the purpose borrowing and suggested that, because 
this declaration, such deposit was here made cannot considered 
loan. Here, however, the certificate not issued ‘‘for the purpose 
borrowing money,’’ but rather accommodation customer. 
would seem that the purpose the prohibition require banks, 
they desire money, execute the authority and the 
manner required executing corporate note, but does not prohibit 
the issuance certificates deposit the ordinary course banking 
business. 

Every general deposit money bank, whether checking 
savings account, certificate deposit payable demand time, 
creates the relation debtor and creditor (Murphy Nett, Mont. 
82, 149 718, 1915E, 797; Stankey Citizens’ National 
Bank, Mont. 309, 209 1054: Washington County Stephens, 
Idaho, 224, 267 225), and is, therefore, effect loan the bank. 
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The best exposition the reason for the rule last announced found 
the decision Frankenfield’s Appeal, appended the decision 
Baer’s Appeal, supra, where said that, had the deposit considered 
been subject the check the depositor, ‘‘it very probable the ap- 
pellant would not have been liable,’’ but that the deposit was made for 
fixed period, and ‘‘during that period was entirely beyond the con- 
trol the depositor,’’ and ‘‘even the money regarded deposited 
the technical sense, was also loaned, and hence was subject the 
qualities and incidents loan superadded those which belonged 

The foregoing rigorous rules respecting loans are relaxed favor 
trustee when shown that the situation which placed 
was brought about the action, with the consent, the cestui que 
trust who sui juris. Harper’s Estate, Mont. 356, P.(2d) 
51; Mullen’s Estate, Mont. 144, P.(2d) 270; Con- 
nolly’s Estate, Mont. 445, 257 418. However, guardianship 
matters wherein the ward minor incompetent, and there- 
fore unable give direction consent, the courts should meticulous 
protecting their interests and should apply the rules liability 
the guardian rigorously, and the controlling facts here were shown 
approximately identical with the facts appearing the Kelly 
Case, supra, would unhesitatingly reverse this judgment; but where 
the reason for rule fails, the rule should not applied. 

Here the certificate considered was given maturity date ‘‘6/12 
months’’; the ultimate maturity date was one year from the date 
issuance, but the holder was given the option abbreviating the period 
was run and making the certificate mature the expiration 
six months. Citizens’ Bank Jones, 121 Cal. 30, 354; Songer 
Peterson, 114 Kan. 900, 220 1060. After the expiration the 
six months’ period, manifest that such certificate becomes but 
demand the surrender which, any time from six 
twelve months date, the holder could demand and receive the 
amount mentioned therein, with least six months’ interest thereon. 
Consequently, had this guardian received information any time be- 
tween May and October 22, 1933, that the bank was insolvent 
danger being closed, could have withdrawn the funds with the 
same facility that funds checking account could have been with- 
drawn. conceded that the guardian not chargeable with funds 
deposit the checking account the time the bank closed, and, 
the funds which asserted should charged him were likewise 
not ‘‘beyond his control’’ the time the bank closed, the decision 
the Kelly Case not controlling; the contrary, are here bound 
the decision the Pethybridge Case, cited supra, and State 
Kearns, Mont. 299, 257 1002. 

Judgment affirmed. 
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SURVIVOR LIABLE DEATH ONE JOINT 
GUARANTOR 


Miller National Printing Engraving Co., Supreme Court Okla- 
homa, Pac. Rep. (2d) 483 


The death one two signers joint and several contract 
guaranty does not terminate the contract. the event the 
death one, the creditor may hold the surviving guarantor. 


Syllabus the Court 


Where the language contract guaranty clear and ex- 
plicit, its purpose and meaning must ascertained therefrom, without 
resort evidence. 

The death one two signers continuing contract 
guaranty does not terminate the contract; joint and several 
obligation, the credit may enforce against the remaining party. 

Under section 400, 1931, the trial court was authorized 
find and determine whether party was unavoidably prevented 
from filing motion for new trial within three days, and its finding 


and judgment thereon amply supported the facts and circum- 
stances shown. 


Appeal from District Court, Kay County; John Burger, Judge. 
Action the National Printing Engraving Company against 
Zack Miller recover the indebtedness another under written 
contract guaranty. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
Henry Johnston, Perry (Judson Pierce, Perry, the 
brief), for plaintiff error. 


William Cline and William Cline, both Newkirk, for de- 
fendant error. 


PER CURIAM.—In the court below the defendant error, Na- 
tional Printing Engraving Company, plaintiff, recovered judg- 
ment for $32,677.49 with interest, attorney fees, and costs against the 
plaintiff error, Zack Miller, defendant. From this judgment 
defendant appeals. For convenience, the parties will designated 
they appeared below. 

The Western Show Company, Inc., was engaged the Wild West 
show business during 1928, 1929, and 1930, and was managed Zack 
Miller. was stockholder the show company, and 1930 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §553. 
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was its president. The show company purchased large quantities 
show paper and billboard display advertising, and much was 
printed and furnished the plaintiff. November 20, 1928, all 
previous contracts were terminated. the same day new contract 
writing was signed the parties whereby plaintiff sold the show 
company all printing then hand for $12,612.44. 

November 22, 1928, the parties entered into another contract, 
form written order, whereby the show company ordered certain 
printed matter, specified prices, ‘‘all ordered shipped and 
paid for before November 1929.’’ From time time begin- 
ning February 19, 1929, and including July 11, 1930, orders 
written similar form were sent plaintiff authorized agents 
the show company for printed advertising and billboard display mat- 
ter. conceded that the sum $83,399.39 was paid the show 
company installments, which paid its bill for the year 1929 full; 
that for the year 1930 the show company ordered large amount 
printed matter, some which was shipped and the remainder thereof 
retained the hands the plaintiff awaiting shipping directions. 
part the amount due thereon was paid. The evidence shows that 
the time the trial there was owing from the show company the 
plaintiff $16,888.30 for printed matter, which had been shipped 
the show company, and $15,789.19 for the portion which was or- 
dered but for which shipping directions had not been received, aggre- 
gating $32,677.49. 

further appears that December 29, 1928, George Miller and 
Zack Miller, signed Miller, executed certain contract, 
guaranteeing payment the indebtedness the show company 
plaintiff, National Printing Engraving Company, follows: 


one dollar paid the National Print- 
ing Engraving Co., Illinois corporation, having its principal office 
Chicago, Illinois, hereinafter called the creditor, receipt which 
hereby acknowledged, the undersigned Geo. Miller and Zack 
Miller jointly and severally agree all the following: 

Western Show Co., hereinafter called the debtor, shall fail 
neglect pay when due any indebtedness that now owing may 
hereafter owing the debtor the creditor, whether contracted 
the debtor’s present address elsewhere, will promptly pay the 
same demand the binding our heirs and assigns the 
ereditor firmly ourselves are bound. And hereby waive 
notice the amount and date the debtor’s indebtedness, notice 
non payment and notice acceptance this arrangement and con- 
sent that any all the indebtedness mentioned above may 
changed form note otherwise and may extended renewed 
the creditor’s option without notice us. And agree that 
any the above indebtedness not paid when due, will also pay 
the creditor interest six per cent. from maturity until paid, and 
the shall bring suit against the debtor against either 
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us, will also pay the creditor the reasonable fee its attorney 
and the costs the suit. 

agree that this continuing arrangement cover indebted- 
ness any and every form that the debtor may owe the creditor, 
whether now contracted contracted until such time shall 
notify the creditor writing its principal office that this shall not 
apply indebtedness contracted after date such notice, provided 
that shall not any time liable for more than $—— the in- 
debtedness debtor creditor. 

under our hands and seals Chicago, this 29th 
day Dec. 1928. 

Miller 


The contention made the defendant that not liable for 
the amount sued on, his guaranty applies only the indebtedness 
the show company for the year 1929, incurred, incurred, 
under the contract esse the date the guaranty; that was not 
intended thereby cover indebtedness incurred during the year 1930. 

There nothing the contract guaranty indicate such 
limitation. Its manifest terms are clear and explicit. ‘‘The language 
contract govern its interpretation, the language clear 
and explicit, and does not involve 1931, 9462. 


contract reduced writing, the intention the parties 
ascertained from the writing alone, possible, subject, how- 
ever, the other provisions this 1931, 9463. 


Its meaning cannot explained extrinsic evidence. Smart 
Bassler, 101 Okl. 39, 223 352. 

The contract signed the defendant continuing guaranty 
under 1931, 9615. Its provisions place the burden its makers 
give notice writing, the creditor its termination. such 
notice shown have been given here. 

The language this guaranty cannot interpreted, understood, 
perverted mean other than that its makers, and each them, agreed 
this continuing agreement cover indebtedness any and 
every form that the debtor may owe creditor, whether now contracted 
throw any light the ordinary, reasonable, accepted, and manifest 
import its clear and concise language. 

Those cases decided this court which involve the interpretation 
and construction ambiguous language such contracts have ap- 
here. 

argued that the death George Miller abrogated this con- 
tract. know decisions, and none has been proffered here, 
which hold that the death one two signers contract 
anty releases ipso facto the other. George Miller died soon after 
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signed this contract. The liability the sureties was joint and 
several, and set out the body the contract. The creditor might 
have chosen require another signer, additional security; the 
defendant might have revoked his further liability giving the notice 
the manner provided; but action was taken either party. 
The contract was permitted stand, and good reason apparent 
prevent its proper enforcement the plaintiff. 

The brief the defendant error contains argument respecting 
the condition which arose when the motion for new trial was filed 
after the lapse the three-day statutory limit. motion strike 
the motion for new trial was overruled the district court. 
appeal was brought here from that action. effect, the court found 
that the had been unavoidably prevented from strict com- 
with the statute. was authorized find, and its decision 
amply supported the facts and shown. City 
Maud al. Tulsa Rig, Reel Mfg. Co. al., 165 Okl. 181, 
P.(2d) 792; Roberts Sims al., 111 Okl. 237 852. 

Finding error, the judgment below affirmed. 

The Supreme Court acknowledges the aid Attorneys Got- 
wals, Chas. Moon, and Graves the preparation this 
opinion. These attorneys constituted advisory committee selected 
the State Bar, appointed the Judicial Council, and approved 
the Supreme Court. After the analysis law and facts was pre- 
pared Mr. Gotwals and approved Mr. Moon and Mr. Graves, 
the cause was assigned justice this court for examination and 
report the court. Thereafter, upon consideration majority 
the court, this opinion was adopted. 


NEGOTIABLE WAREHOUSE RECEIPTS 


First National Bank Donald, Court Civil Appeals, Texas, 
Rep. (2d) 325 


warehouse receipt for cotton, reciting that the cotton would 
delivered, but blank the name the person whose order 
delivery would made negotiable. bank, which such 
receipt pledged, may hold the warehouse liable for delivering the 
another party. such case, the bank has authority 
the instrument filling the blanks. 


Action the First National Bank Fort Worth against Paul 
Donald and others. Judgment for defendants, and plaintiff appeals. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Reversed and rendered. 
Perkins Culbertson, Fort Worth, for appellant. 
Homer Latham and Donald Donald, all Bowie, for appellees. 


LATTIMORE, J.—The warehouse receipt was, far here perti- 
nent, follows: 


for One Bale Cotton 
Texas, 8—19—1929 
3229. 

above date the below described one bale cotton: the presentation 
and return this receipt the warehouse above named and the pay- 
ment all charges said cotton will delivered immediately 
————— order properly indorsed the back hereof. 

Cotton Warehouse 

[signed] Sutherland, Manager 
the form this receipt approved the Commissioner 
Markets and Warehouses.’’ 


that form the deliveree pledged appellant who now the 
holder same upon the past-due and unpaid pledge. 
The cotton securing was delivered appellee warehouseman 


cotton mill the request Price Co. after the pledge and without 
the assent knowledge appellant. Appellee did not know the 
negotiation the cotton tickets and warehouseman’s receipt ap- 
pellant. 

art. 5616 defines negotiable warehouse receipt follows: 
receipt which stated that the goods received will delivered 
the order any person named such receipt negotiable receipt. 
provision shall inserted negotiable receipt that non- 
negotiable. Such provision, inserted shall 

This receipt conformed those specifications, except that there was 
not ‘‘any person named such but blank space was left 
that receipt where the name such person would written. 

art. 5663 provides: ‘‘In any not provided for this 
chapter, the rules law and equity, including the law merchant’’ 
shall govern. art. 5664: ‘Purchaser’ includes mortgagee and 

the law merchant bill delivered with the name the 
payee left blank, ‘‘the person possession thereof has prima facie 
authority complete filling the blanks therein.’’ art. 
5932, 14: order that any such instrument when completed 
may enforced against any person who became party thereto prior 
its completion, must filled strictly with the 
authority Therefore the holder thereof had the right put 
the name Price Co. the blank. Appellant became the 
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purchaser from Price Co., who delivered the receipt ap- 
pellant. such, appellant was entitled the indorsement 
ment payable his order transfers for value without indorsing 
the transfer vests the transferee such title the transferor had 
therein, and the transferee acquires, addition, the right have the 
indorsement the transferor.’’ Likewise art. 5653 provides 
that ‘‘a person whom receipt has been transferred but not ne- 
gotiated, acquires thereby, against the transferrer, the title the 
goods, subject the terms any agreement with the 
this case the only agreement appellant had with the transferor, 
Price was the pledge secure borrowed money and this 
suit compliance with that pledge. National Bank Cleburne 
Citizens’ National Bank, Tex. Civ. App. 535, 209. 

Our view that this negotiable receipt strengthened the 
statutory requirement that ‘‘a nonnegotiable receipt shall have plainly 
placed upon its face the warehouseman issuing it, ‘non-negotiable,” 
‘not art. 5618. This receipt was not labeled. 
Such statute further provides: ‘‘In case the warehouseman’s failure 
do, holder the receipt who purchased for value supposing 
negotiable, may, his option, treat such receipt imposing 
upon the warehouseman the same liabilities would have incurred 
had the receipt been Appellant treated this receipt. 

The cotton was the date the conversion the reasonable 
market value $1,962.27. 

The judgment the trial court, which refused appellant judgment 
against Sutherland, reversed and judgment here rendered 
for appellant against Southerland for $1,962.27 and interest 
per cent. per annum from January 20, 1934. The judgment favor 
appellant against those liable the note remains undisturbed. For 
whatever sums appellant collects against said Southerland hereunder, 
the said Southerland given judgment over against Price and 
Paul Donald. Likewise any such sum received appellant will 
upon its judgment below rendered its favor against those 
liable the note. 


Motion for Rehearing 


Appellee Southerland seems not understand our statement that 
the purchaser the warehouse receipt, since such receipt was nego- 
tiable one, had the right fill the blanks and insist that the filling 
them according the original contract would make the receipt non- 
negotiable. Not so. The receipt read that the cotton would de- 
livered upon payment charges, ‘‘to 
course, the authority not only fill one blank but fill 
each. This the rule the law merchant and also provided for 
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article 5624, Rev. St., follows: ‘‘If the alteration was authorized, 
the warehouseman shall liable according the terms the receipt 

The motion for rehearing appellee Paul Donald granted, since 
the judgment below was instructed his favor, and does not ap- 
pear the undisputed evidence that the loan was obtained from the 
appellant for his benefit, that was partner Price Co. 
the time the conversion the cotton that Price pro- 
curing the conversion the cotton was acting behalf any other 
than himself; and party this appeal has sought the remand 
this case for the disposition these issues fact. 

The other motion believe not well taken. Southerland 
issued negotiable receipt Price Co. and same was lawfully 
pledged the appellant. Southerland, who delivered the cotton with- 
out presentation these negotiable receipts, did his peril. 

Our judgment heretofore rendered, far the same authorizes 
judgment favor Southerland over against Paul Donald, re- 
formed eliminate that order from the decree. all other 
respects all motions are overruled. 


GUARANTY BONDS TRUST COMPANY 


Collings Guarantee Trust Co., District Court, Fed. Supp. 
462 


trust company has the power guarantee mortgage bonds 
issued country club where the guaranty made for the pur- 
pose enabling the trust company sell the bonds. 

The merger trust company with other banking corporations, 
where the trust company the parent corporation the merger, 
will not relieve the merged corporation from liability guaranty 
bonds made company previous the merger. 


Law. Clifford Collings and others against the 
Guarantee Trust Company. motion plaintiffs strike the 
answer and defenses defendant and enter summary judgment. 

Answer and defenses stricken and summary judgment ordered. 

Walter Carson, Camden, J., for plaintiffs. 

Cole Cole, City, J., for defendant. 


AVIS, action was instituted plaintiffs, who are al- 
leged residents the state Pennsylvania, against defendant, 
New Jersey corporation, recover the amount due certain coupons 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) §125. 
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formerly annexed bonds issued the Linwood Country Club 
county, 

The complaint alleges that May 1925, Linwood Country Club 
issued certain mortgage bonds the amount $300,000, which bonds 
were afterward, some time May, 1925, sold Atlantic Safe De- 
posit Trust Company (hereinafter called trust company) Brookes, 
Stokes Company Philadelphia, Pa. This sale was consummated 
price $930 for each $1,000 bond, upon the guarantee said 
trust company, writing, indorsed each bond the following 
language: 


Safe Deposit and Trust Company. 

Value Received, and consideration the purchase the 
within bond the Holder assumes and guarantees the payment 
principal and interest thereof when the same become due respectively. 

Safe Deposit and Trust Co. 
Joseph Thompson [signed] 


The bonds were subsequently sold Brookes, Stokes Company 
sundry purchasers, and, December, 1931, said trust company 
merged with some other banking institutions City this 
district, under the name Guarantee Trust Company. The complaint 
further alleges that the plaintiffs are holders 193 said bonds and 
the coupons for interest due November 1932, which interest 
has not been paid, and the plaintiffs claim damages for interest due 
these coupons, total $5,790. 

answer was filed containing certain defenses which will here- 
inafter 

Plaintiffs move strike the answer and defenses, and enter sum- 
mary judgment, the ground that they are sham. 

The first defense the answer denial that the plaintiffs are 
resident the state Pennsylvania. appears conclusively the 
affidavits presented, and way rebutted, that all the plaintiffs 
are residents the state Pennsylvania. This denial relates the 
jurisdiction the court, and, while question fact, the decision 
jurisdiction for the court and not jury determine. 

The denials contained the answer, based upon want 
edge, are either immaterial matters have affidavits been 
demonstrated true, and are not denied any counter affidavits. 

Paragraph the complaint, which alleges the responsibility 
the defendant reason the merger the sundry banking institu- 
tions, denied matter law only. The court satisfied that 
the institutions merged the trust company, under the name 
Guarantee Trust Company, and, while the defendant might still re- 
sponsible had not been the parent corporation the merger, the 
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fact that was the parent corporation establishes its responsibility 
for any liabilities under the title Atlantic Safe Deposit 
Trust Company. 

The first separate and distinct defense that the guaranty, 
made, was ultra vires the trust company, and cannot enforced. 
apparent that the contract was independent one, made the 
trust company enable dispose the bonds. consideration 
the cases bearing upon this point convinces that the trust com- 
pany had the legal right enter into the contract, and liable the 
holders the bonds for the payment the amount due the 
coupons. 

The last specific defense contained the original answer claims 
that the alleged contract guaranty not binding, because lack 
consideration. apparent from the proofs that the transaction 
was sale the bonds for the account the trust company; the pur- 
chase price went it, and the consideration appears valuable 
one. Recent decisions the state courts sustain the responsibility 
trust companies under somewhat similar conditions. 

amendment defendant pleads that the plaintiffs’ action cannot 
sustained, because the mortgage which secured the bonds has not 
been foreclosed, and under this defense defendant insists there can 
recovery. 

proceeding against mortgagor, and satisfied not forbidden 
the statute requiring foreclosure before proceeding the bond. 

The jurisdiction the court questioned because the fact that 
there allegation the complaint showing that the amount 
controversy $3,000 over. The facts the complaint, however, 
conclusively show the actual amount excess $3,000, and this has 
been held sufficient give the court jurisdiction. 

Defendant also contends that the plaintiffs are acting the 
pacity for sundry holders the bonds and coupons; that 
the citizenship the individuals interested may not diverse, and 
each may not, individually, have claim sufficient amount justify 
this court taking jurisdiction. The proofs show that plaintiffs are 
acting committee for sundry holders bonds, number of: said 
holders being residents New Jersey, and most all whom probably 
are personally entitled less than the amount required give this 
court jurisdiction. appears, however, that the committee are, under 
the provisions deposit agreement, the legal and equitable owners 
the bonds and coupons, and entitled sue thereon. 

This question has been recently determined the Supreme Court 
the United States the case Bullard al. City 290 
ease the court said: 
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summarize, think apparent from the agreement 
whole that resort litigation was not the principal thing mind 
when was being made, and that what was intended was invest the 
trustees with full title and such powers might enable 
them effect helpful adjustment the situation through refinancing, 
composition, exchange securities and other means, including litiga- 
tion needed. 

the transfers under which the plaintiffs held the bonds and 
coupons were made them trustees, were real and not simply for 
purposes collection and invested them with the full title they were 
entitled reason their citizenship and the amount involved, 
bring the suit the federal court. The beneficiaries were not neces- 
sary parties and their citizenship was immaterial.’’ (Citing cases.) 


conclude that none the pleas defenses raises disputed ques- 
tion fact requiring the submission the case jury, and there- 
fore the answer and defenses will stricken, and summary judgment 
ordered accordance with the claim the complaint. 


APPLICATION DEPOSIT DECEDENT’S 
NOTE 


Backer City Bank Trust Co., Supreme Court Georgia, 180 
Rep. 604 


Georgia there statute authorizing executor ad- 
ministrator set aside sum for the temporary support 
widow and minor children (similar statutes are found most 
the states). 

bank held notes deceased depositor, totalling sum ex- 
cess the amount the deposit. was held that the deposit 
could not set aside for the support the widow and children, 
irrespective whether the bank had affirmatively exercised its right 
set off the deposit against the notes which held. 


Syllabus the Court 

Where depositor bank, who also indebted the bank 
matured promissory note for sum excess such deposit dies, 
the deposit does not become asset the estate left him, 
subject set apart year’s support for his widow and minor 
child. 

such case not necessary for the bank affirmatively 
exercise its right set off the matured debt due the depositor 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §739. 
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against his general deposit, but upon the death the depositor such 
deposit account becomes extinguished far any creditor the 
deceased depositor concerned. The bank’s failure affirmatively 
exercise this right would not render the deposit account subject the 
claim the wife and minor child the deceased depositor for year’s 
support. 

Russell, J., asd Atkinson, J., dissenting. 

Certified Questions from Court Appeals. 

Suit between Flora Backer, for use, ete., and the City Bank Trust 
Company. review the judgment, the first-designated party brings 
error the Court Appeals, which certifies questions. 

Questions answered. 

and Cecil Baldwin, both Macon, for plain- 
tiff error. 

Jones, Johnston, Russell Sparks, Macon, for defendant error 


HUTCHESON, J.—The Court Appeals desires instructions from 
this court the proper answers the following questions, which 
are necessary proper decision this case: 


Where bank depositor dies, amount general 
deposit his account, less than his indebtedness the bank 
matured promissory notes the bank, would the deposit become 
asset the decedent’s estate, against properly asserted claim 
the bank, that the deposit might legally set apart year’s 
support for the widow and minor child? (See, this connection, Ray 
Dennis, Ga. 357.) 

the foregoing question should answered the affirma- 
tive, would the rule different where the promissory notes held 
the bank contained the following provisions: ‘The holder this note 
given lien on, and authorized retain, any general special 
deposit, collateral, real personal security, the proceeds thereof, 
belonging either us, now hereafter the possession it, dur- 
ing the time this note remains unpaid; and may its option, before 
maturity hereof, apply the same this any other debt liabilities 
either said holder; which event interest shall rebated 
the same rate charged?’ (Attention called the 
Macon National Bank Smith, 170 Ga. 332, 153 Garrard 
Milledgeville Banking Co., 168 Ga. 339, 147 766; Ullman 
Brunswick Title Guarantee Loan Co., Ga. 625, 409). 

the answer either the foregoing questions that 
properly asserted claim the bank would superior the claim 
the widow and minor child the deceased for year’s support, 
would the rule different where the bank fails exercise its right 
set off its matured debt due the depositor against his general de- 
posit until after the appraisers have filed with the ordinary their re- 
turn setting apart the deposit account year’s support for the 
widow and minor child, and such return has been duly approved and 
recorded the ordinary? (See, this connection, Luthersville Bank- 
ing Co. Hopkins, Ga. App. 488, 
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The first question propounded the Court Appeals 
has been carefully considered, and answered only after much difficult 
study and examination the statutes and authorities relative year’s 
support and the rights debtors and reaching our 
conclusion this matter have endeavored all times keep 
mind the policy our law relative year’s support. year’s 
support favorite the law, and the policy the law pro- 
vide immediate and effectual means ready support the widow 
and children for the year ensuing after the death their spouse and 
sire; and the courts our state are under the duty, all proper 
promote and carry out this policy. was said Russell, 
J., ‘‘is anomaly dictated solely very humanitarian public 
policy, and its administration this public policy should not over- 
looked disregarded any instance.’’ See Grant Sosebee, 169 
Ga. 658, 151 336, 339. Its provisions are highly beneficial. The 
courts, passing upon cases involving the rights the beneficiaries 
under these statutes, should keep foremost mind the beneficial and 
benevolent purposes the law and jealously protect rights accruing 
thereunder. The ends attained under the year’s support statutes 
are not burdened with technicalities. See Whatley Watters, 
136 Ga. 701, 1103. The laws relative year’s support 
claim, its superiority over other liens, debts, obligations the de- 
with the exceptions provided statute, are found 
the Code 1933, 113-1002, 113-1010, 113-1508. 

While true that the right widow and minor child 
year’s support out the assets the estate their deceased husband 
and father takes precedence over and prior any sort claim, 
demand, debt against such estate, save excepted statute, and 
encumbrance higher than any lien debt upon such estate, only 
such property, including chose action, can rightfully deemed 
belonging and forming part the assets estate the de- 
cedent the time his death, can set aside part the allow- 
ance for year’s support. Odom Hoppendeitzel, 153 Ga. 20, 111 
419; Griffeth Haygood, 174 Ga. 22, 161 831; Summerford 
Gilbert, Ga. 59; Barron Burney, Ga. 264; Dougherty-Little- 
Redwine Co. Hatcher, 169 Ga. 858, 151 796. also true 
that the right year’s support absolute and vests the widow 
and minor child immediately upon the death the decedent. Miller 
Miller, 105 Ga. 305, 186; Brown Joiner, Ga. 232, 
157; Anders First National Bank, 165 Ga. 682, 142 98. 
However, the title the particular property which may set apart 
does not vest the beneficiaries until the return the appraisers 
made the court ordinary. Hendrix Causey, 148 Ga. 164, 166, 
180; Doyle Martin, Ga. 410; Brown Joiner, supra; 
Swain Stewart, Ga. 366, 831; Stringfellow String- 


878 


THE BANKING LAW JOURNAL 


fellow, 112 Ga. 494 (3a), 496, 767. Yet the fact remains that 
such year’s support can only carved out set aside apart 
from the estate, assets the estate, the decedent. Ordinarily, 
such debt the bank the decedent would constitute asset the 
estate such decedent and subject the right his widow and 
minor child year’s support. However, under the rulings this 
and the facts this particular case, the bank owed nothing 
the deceased upon his death. there was open account 
descend to, and become part the assets of, such estate. Upon the 
death the depositor, the bank holding his matured promissory notes 
for sum excess the amount the deposit account, such deposit 
account became extinguished, and did not any time become part 
the assets the deceased depositor’s estate. 

general deposit bank passes title the deposit the bank. 
The relation debtor and created between bank and de- 
positor. However, the depositor becomes the owner chose 
action, open account which the bank debtor the depositor 
for the amount such deposit. See Macon National Bank Smith, 
170 Ga. 332, 338, 153 the depositor owes the bank, the bank 
may, upon maturity the debt due it, apply the proceeds the de- 
posit the satisfaction such debt. not necessary that such 
debt evidenced any note other writing and that the depositor 
shall have given the bank authority apply the proceeds the 
deposit therein upon maturity his debt the bank. Ray Den- 
nis, Ga. 357, was said: the intestate was indebted the de- 
fendant his lifetime, equal greater amount than the debt 
due from the defendant the intestate, then, the intestate’s demand, 
against the defendant, was paid and extinguished such indebted- 
ness, and the note the defendant the hands the intestate’s ad- 
ministrator, cannot considered assets, for the reason has been 
paid off and extinguished the intestate’s mutual indebtedness 
the defendant, the time his death. The intestate, life, could 
not have recovered the amount the note from the defendant, nor can 
his legal representative. the debt the defendant, held the 
intestate the time his death, was paid the intestate’s indebted- 
ness him that time, then, the note the hands the admin- 
istrator not, contemplation law, assets, upon which the Statute, 
directing the order which debts are paid operate.’’ This 
reasoning and ruling directly applicable the situation arising 
this Along the same line see Whitehead Fitzpatrick, Ga. 
State Brobston, Ga. 95, 146, Am. St. Rep. 138. See, 
also, sections 4345 and 5669 the Civil Code 1910. 

This ruling does not violate any our statutes the decisions 
this court. not contrary Ullman Brunswick Title Guarantee 
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Loan Co., supra. The decision that case was planted the fact 
that the stock pledged upon the death the decedent became part 
the assets the estate the decedent, and that the claim his 
widow was superior the claim the pledgee the stock, who only 
acquired lien the stock. The decision the Court Appeals 
Philpot Ramsey Hogan, Ga. App. 635, 171 204, not 
authority for contrary ruling. that case was correctly 
decided that bill sale personalty, executed decedent 
prior his death, passed the title the personalty the 
grantee and that the claim the widow for year’s support 
such personalty was not proper. Plowden Plowden, Ga. 
App. 751, 171 388, was ruled that where property has been 
conveyed debtor secure debt, prior his death, such con- 
veyance having the effect pass the title the property, the widow 
and children the decedent could not subject such property their 
claim for year’s support. year’s support can set apart only 
from assets belonging the decedent’s estate, and cannot set apart 
the property which another has the adverse legal title, dis- 
tinguished from lien thereon equity redemption remaining 
decedent. Therefore, the debt the bank the depositor this 
ease, upon his death indebted the bank matured promissory 
note larger amount, became extinguished upon his death and did 
not descend to, and become part the assets of, the estate such 
deceased depositor, subject the claim the widow and 
minor child the deceased depositor for year’s support therein. This 
without any affirmative action upon the part the bank assert 
its right such deposit, other than credit the matured promissory 
note the deceased depositor with the amount such deposit. 
therefore follows that the first question propounded the Court 
Appeals must answered the negative. 

have not overlooked the decision the Court Appeals 
Luthersville Banking Co. Hopkins, supra, wherein was ruled that 
where depositor bank was indebted the bank sum 
excess the deposit, promissory note which had matured the 
time his death, such ‘‘open account due the bank was part 
the decedent’s estate, and, such, was subject administered ac- 
cording the rules distribution provided the statutes this 
and that before the bank could claim the deposit would 
necessary that exercise its right set-off prior the claim the 
wife the deceased depositor for year’s support; and that when 
the bank failed act, its right set-off was lost and could not 
thereafter exercised. Any ruling the above case the Court 
Appeals not harmony with the ruling this court Ray 
Dennis, Ga. 357, must yield thereto. Nothing ruled the case sub 
judice contrary the ruling Nix Ellis, 118 Ga. 345, 347, 
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404, Am. St. Rep. 111. The question ruled this case 
was not involved that case. 

Under the instructions given the Court Appeals answer 
the first question, the second question need not answered; and the 
third question answered the negative, for that under the facts 
this case the deposit the bank did not pass and become part 
the assets the estate the decedent, and for that reason could not 
subjected any claim the widow for year’s support. was 
not question who could exercise their claims the quicker. far 
the estate the decedent was concerned, the case just the 


decedent had before his death parted with the legal title such chose 
action. 


NOTE NOT USURIOUS BECAUSE PROVISION 
FOR INTEREST OVERDUE INTEREST 


Guaranty State Building Loan Association Farmer, Court Civil 
Appeals Texas, Rep. (2d) 277 


Under the laws Texas, note not rendered usurious 
provision for interest the rate 10% per annum payable 
equal monthly installments advance, and further provision for 
interest overdue interest payments the rate 10% per annum. 


Suit Farmer and his wife against the Guaranty State 
Building Loan Association, wherein defendant filed cross-action. 
From judgment, defendant appeals. 

Reversed and rendered. 

Weeks Morrow, Wichita Falls, for appellant. 


Davenport Loftin and Wilson, all Wichita Falls, for ap- 
pellees. 


DUNKLIN, October 20, 1926, Farmer subscribed 
for shares capital stock the Guaranty State Building Loan 
Association and the same time and his wife, Della Farmer, bor- 
rowed from the association the sum $2,675.00, evidenced their 
promissory note that sum. The note reads part follows: 


Falls, Texas, 
value received, the maturity the books payee 
shares capital stock payee, evidenced certificate No. 1204, 
the name Farmer, the undersigned promise pay Guaranty 
State Building Loan Association, Wichita Falls, Texas, the sum 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1472. 
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(2675.00) Twenty six hundred seventy five and no/100 dollars with 
interest thereon from date the rate per cent per annum, 
equal monthly installments advance the 10th day each month 
hereafter, principal and all interest paid gold coin the 
Uniter. States the present standard weight and fineness. Interest 
interest hereon not paid when due shall also paid the rate 
ten per centum per annum from date until paid. 

specially agreed that default shall made the payment 
any installment principal interest hereon any dues 
tines said shares shall remain unpaid when due, and such default 
principal interest, dues fines shall continue for thirty days 
after due date, then, the option the legal holder hereof, the whole 
amount this note then unpaid shall once become due and payable.’’ 


order secure the payment the note, Farmer and wife 
executed the association their deed trust the same date, cover- 
ing certain real estate the town Seymour. The deed trust 
recites the obligation the makers keep the buildings the prop- 
erty insured against fire loss, the payment taxes when due, and the 
following further provision: ‘‘And further specially agreed that 
default made the any principal interest said 
note the payment dues fines upon said shares stock, 
the performance the covenants agreements herein contained, 
any one them, then, the option the legal holder said note, 
the whole the debt herein secured shall become due and payable 
after thirty days from said default, and may collected suit 
proceedings hereunder.’’ 

Following that stipulation, the trustee the deed trust was 
authorized sell the property under execution and apply the pro- 
ceeds, first, the payment the expenses executing the trust; 
second, the payment ‘‘the debt and all sums money due 
become due hereunder such priority the law may warrant’’; and, 
third, ‘‘the overplus, any, us, legal representatives assigns 
reasonable 

October 13, 1927, Farmer subscribed for five more shares 
the capital stock the corporation and the same time borrowed 
from the association $300 evidenced the promissory note himself 
and wife the same terms the first note and secured deed 
trust the same property with the same stipulations contained 
the first deed trust. The first note recites that was given for the 
purpose extending and renewing the materialman’s lien theretofore 
executed Farmer and wife the same property, and the second 
note likewise contains recitation like effect. 

This suit was instituted Farmer and wife against the as- 
sociation February 1934, recover the sum $460.55, which 
they alleged they had overpaid their two notes and also cancel 
and annul the two deeds trust given secure those notes. The basis 
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plaintiffs’ demands was the claim that the two notes executed 
them provided for payment interest excess per cent. per 
annum and were therefore usurious. 

addition general denial, the defendant filed cross-action 
recover the balance due the notes, principal and interest, ac- 
cording their terms, and for foreclosure the mortgage liens given 
secure them. 

The trial was before the court without jury, and findings fact 
the trial judge appear the record before and show that the 
defendant building and loan association was duly incorporated ac- 
cordance with the provisions the statutes the state, together with 
history the entire transactions between the parties, including the 
payments made upon the two stock subscriptions, the voluntary can- 
cellation those stock certificates the association, and credits given 
the two notes for the value the stock, sums paid the borrower, 
both the shares stock purchased and the interest the two 
notes. Two those findings read follows: 

find from preponderance the evidence that under 
the terms the $2,675.00 note that the defendant had the right 
charge and collect 10% per annum interest each the interest pay- 
ments event same became delinquent and that under said provision 
could collect from said plaintiffs the makers said note more than 
per cent per annum interest the sum borrowed. 

find from preponderance the evidence that under 
the terms the $300.00 note that the defendant had the right 
charge and collect 10% per annum interest each the interest pay- 
ments event same became delinquent and that under said provision 
could collect from said plaintiffs the makers said note more than 
per cent per annum interest the sum 


The then concluded that both notes were tainted with usury, 
and that all interest payments should credited the principals and 
that those interest payments plus the already voluntarily al- 
lowed the association exceeded the aggregate amounts the prin- 
cipals the sum $460. Upon those findings and conclusions the 
court rendered judgment favor plaintiffs against the defendant 
association that sum, and also for cancellation the two deeds 
trust; also denying the association recovery its cross-action 
against the plaintiffs for the balance due the note, principal and 
interest, according their terms and for foreclosure the lien evi- 
denced the two deeds trust. 

shown the court’s findings, the conclusion reached that the 
two notes stipulated for usurious interest was reason the pro- 
vision that the installments interest which were payable monthly 
advance the rate per cent. per annum should also draw in- 


terest the rate per cent. from their due dates. That conclusion 
erroneous. 


THE BANKING LAW JOURNAL 883 


Geisberg Mutual Building Loan Association (Tex. Civ. App.) 
478, 482, the defense usury was made the holder note 
for $750 due eight years after date, with interest thereon the rate 
per cent. per annum, payable equal monthly installments 
advance the third Saturday each and every month and stipulat- 
ing that should default made the payment the interest, any 
part thereof, for two months the entire debt may, the option the 
holder, due and payable. support the defense usury 
was argued that interest installment was not paid its due 
date, wit, the first the month for which was given, the same 
would, operation law, draw per cent. interest for the same 
month and would reality represent additional interest the prin- 
cipal the note for the same month, aggregate rate per 
cent. disposing that contention the court said: ‘‘It certainly 
cannot held that contract usurious simply because under its 
provisions legal interest might demanded upon overdue interest 
agreed paid such contract. such case the overdue interest 
becomes separate interest demand from the principal the contract, 
and the interest charged upon cannot added considered 
part the interest stipulated paid upon the principal, 
make the contract usurious.’’ 

writ error was denied that case and was cited with ap- 
proval our Supreme Court Shropshire Commerce Farm Credit 
Co., 120 Tex. 400, S.W.(2d) 282, S.W.(2d) 11, 
1269. the latter case was held settled rule this state 
that stipulation for payment interest advance for less than 
year does not render usurious. 

Wood Continental Savings Bldg. Ass’n (Tex. Com. App.) 
641, appears that the note controversy stipulated 
for interest monthly advance, with interest those installments 
from their due date the rate per cent. per annum. that case 
the Commission Appeals held that the contract did not stipulate for 
the payment more than per cent. interest the money loaned, 
and was there held that borrowing member building and loan 
association, operating under our statutes, occupied dual relation 
investor stock the corporation, and also borrower 
from that corporation; and reason that relation the contract 
purchase shares the corporation cannot read into contract 
borrow money and thereby taint with usury. The same holding was 
reached the more recent decision Hatcher Continental South- 
land Savings Loan Ass’n, 299, opinion Justice Critz 
the Commission Appeals. that case the note controversy 
stipulated for interest the rate per cent. per annum, payable 
equal monthly installments and for interest past-due interest 
the rate per cent., with clause for acceleration the whole 
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debt for default the payment any those sums, which the court 
held did not render the contract usurious. 

like effect was the decision this court the case Wichita 
Falls Building Loan Association Moss, S.W.(2d) 171, decided 
March 15, 1935, opinion Justice Brown. 

For the errors indicated, the judgment the trial court reversed 
and judgment here rendered favor appellant Guaranty State 
Building Loan Association against Farmer for the balance due 
the two notes mentioned above accordance with their terms, with 
foreclosure the mortgage lien indicated the deeds trust above 
mentioned against the property controversy against appellees 
Farmer and wife, Della Farmer, prayed for appellant’s 


RIGHTS DEPOSITORS “SAVINGS INVEST- 
MENTS DEPARTMENT” 


Sindlinger Department Financial Institutions Indiana, Appel- 
late Court Indiana, 196 Rep. 717 


trust company, for the purpose competing with building 
and loan associations, established savings investments department 
which received deposits, agreeing keep them segregated and 
invest the funds first mortgage and approved collateral loans 
and high grade securities. agreed keep the loans and secu- 
rities and uninvested cash the department separate from all other 
assets the bank and pay interest depositors the rate 
Upon the failure the bank, was held that trust re- 
lationship had been created and that the depositors this depart- 
ment were not entitled preferred claim. 


Proceeding petition for instructions the Department 
Financial Institutions the State Indiana against Bertha Sind- 
linger and others for and behalf themselves and all other holders 
the per cent. Savings Investments the Union Trust Company 
South Bend, Ind. From the judgment, respondents appeal. 

Affirmed. 

Eli Seebirt, Lenn Oare, Orlo Deahl, and George Omacht, 
all South Bend, for appellants. 

Roland Obenchain, South Bend, for appellee. 


KIME, J.—The Department Financial Institutions the state 
Indiana, which was liquidating the Union Trust Company South 
Bend, being desirous filing inventory and not being certain 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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which class various amounts should filed the St. 
Joseph superior court No. petition denominated petition No. 27, 
asking for instructions and orders relating so-called ‘‘savings in- 
vestments’’ accounts. appears from the evidence that November, 
1929, this trust company, effort compete with building and 
loan associations, which were paying higher rate interest than 
trust companies and banks, passed resolution which provided that 
the bank should ‘‘organize and equip new department the com- 
pany known ‘savings investments department,’ which depart- 
ment shall receive deposits upon which the Union Trust Company 
shall pay five and one-half per cent. interest per annum 
the depositor; that rules and regulations should prepared and 
promulgated the Following this the officers printed 
outline the plan and gave wide publicity the community and 
prepared deposit pass book which were printed ‘‘rules and regu- 
lations covering savings investments.’’ 

appears that just one year later the total amount $811,382.88 
had been placed this department. June 1931, the trust com- 
pany ceased operate going concern, and was taken over the 
department banking the state Indiana, which continued 
control until July 17, 1931, when was restored the officers and 
directors and permitted into voluntary liquidation, which did. 
July 24, 1933, the appellee took possession the assets for the 
reason that the company was either insolvent imminent danger 
insolvency. the petition filed the department numerous 
appellants, various holders so-called savings investments accounts 
appeared contest said petition. Other holders such accounts ap- 
peared support it. The court, deeming the matter much im- 
portance, appointed counsel represent the holders these accounts, 
and accordance therewith the entire matter was submitted upon the 
petition and stipulation facts, with the further stipulation that 
under general denial the attorneys for the savings investments ac- 
holders should allowed introduce, evidence, any and all 
evidence that they might desire. 

The entire matter was submitted the court. The evidence in- 
cluded all the advertising distributed inducement secure 
depositors and all the facts from that time down the time the 
trial, including the acts the trust company itself while voluntary 
liquidation, and the department financial institutions after 
took charge. 

The court made finding that trust was created, and the relation 
between the Union Trust Company and each its per cent. ‘‘sav- 
ings investments’’ depositors with respect the latters’ ‘‘savings 
investments’’ accounts was not that trustee and cestui que trust, 
but that debtor and The court made other findings, but 
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view the results reached here they are not necessary for our de- 
termination. The court rendered judgment the words the finding 
above. The appellants filed motion for new trial which was over- 
ruled, and that action assigned the sole error here. Specifications 
grounds that motion were that the decision the court, 
said petition No. was (1) not sustained sufficient evidence, and 
(2) contrary law. 

The parties agree that the rules and regulations covering savings 
investments the contract between the parties, and that that con- 
tract unambiguous determinative the matter here involved. 
These rules and regulations are follows: 


Union Trust Company South Bend will maintain segre- 
gated investment department, which will receive and invest special 
deposits known ‘Savings Investments.’ 

The minimum initial deposit this department shall one 
hundred dollars. The Company will receive deposits ten thousand 
dollars from any one individual, firm corporation without special 
arrangement, but for any greater amount will require special 
agreement. 

will invest the deposits received this department first 
mortgage and approved collateral loans and high grade securities. 
will keep these loans and securities together with the uninvested cash 
belonging this department separate from all the other assets be- 
longing the Company, and will treat them special fund which, 
though owned the Company, set aside determine the order 
payment these savings investments. 

will all times keep this special fund this department 
total such loans, securities, and cash, least equal the total 
the savings investments held the department. 

the policy the Company pay any and all withdrawals 
demand, but the laws the state governing trust companies pro- 
vide that notice may required advance and the directors the 
Trust Company reserve the right require the statutory notice. 
such time this department will cease making new loans and proceed 
realize the assets holds, and moneys are realized through 
this procedure, will pay the deposits sought withdrawn the 
order which notices withdrawal have been received. Depositors 
this department will paid only out the separated assets this 
department and will not paid out other funds belonging the 
Union Trust Company. 

Interest the rate five and one-half per cent will paid 
the deposits this department according the following rules: 
Deposits made prior January 10th will begin bear interest January 
each year; those made prior April 10th. will begin bear in- 
terest April each year; those made prior July 10th. will begin 
bear interest July Ist. each year and those made prior October 
10th. will begin bear interest October Ist. each year. Interest will 
credited every six months upon sums which have been left de- 
posit six months from the beginning the above interest periods, ex- 
cept that interest will allowed balance less than one 
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hundred dollars. Interest may withdrawn cash left draw 
interest deposit. 

The possession this pass book shall prima facie evidence 
the Bank the holder’s right withdraw funds its credit, and 
this Company shall not liable for payments made any one not 
the rightful holder the same unless notice shall have been previously 
given that this book has been lost stolen. the greatest im- 
portance therefore that the Bank should have immediate notice when- 
ever any pass book has been lost, stolen has any way passed from 
the possession the rightful owner. payment shall made upon 
pass book alleged lost until the Depositor has furnished such 
proofs and has complied with such requirements shall determined 
the Company. 

Only cash actually received, whether over the 
mail, will deemed deposited for the purpose computing interest 
otherwise. Checks, drafts, money orders and other similar items 
including drafts this Bank, may received the discretion the 
Bank for transmission only, and will not deemed deposited until 
final payment actually received the same manner satisfactory 
the Bank. Whenever any such items are delivered the Bank 
their agents for collection, the responsibility the bank shall 
limited the exercise care the selection such agents. 

Depositors, signing the signature card, thereby agree and 
assent these rules and regulations, which may altered amended 
any time, and shall amended obligatory and binding de- 
positors after due notice posted the lobby the Trust Company. 

The Trust Company reserves the right this sav- 
ings investment agreement any interest paying date, posting 
thirty (30) days’ notice the lobby the Trust Company. 

the acceptance this book the holder consents and 
agrees bound the above 


Appellants make the mistake confusing special with 
deposits for special purpose. Not all special deposits nor all deposits 
made for special purpose are trusts. This court has said that ‘‘a 
City National Bank Auburn Brink, (1933) Ind. App. 275, 
187 689. But this court has not said that all deposits made for 
specific purpose are trusts. deposit made for the specific purpose 
leaving the money the bank for determined time draw 
determined rate deposit for specific purpose, but does not create 
trust relationship between the depositors and the bank. Thus the 
commonly known certificate deposit time deposit deposit for 
specific purpose, but would not contended seriously teday that 
time deposit created the relationship trustee and eestui que trust. 
See, also, page 519, Banks, 148, for other examples 
special deposits. Special deposits may also create the relation bailor 
and bailee. Deposits for special purpose may ereate the relation 
trustee and cestui que trust, and may only create the relation 
debtor and creditor. The Supreme Court the United States has held 
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Armstrong Am. Ex. Nat. Bank Chicago, 133 433, Ct. 
450, Ed. 747, that where one person deposited money bank 
for the use another specific purpose) that was only certificate 
deposit. 

Bank deposits are presumed general, and special agreement 
necessary show the contrary. Special agreements are held 
what the words thereof create. The question here is: What does 
the contract entered into the parties establish? They agree that 
the instrument itself determined their status not ambiguous. 

The first rule provides that the company will maintain segregated 
investment department which will receive and invest special de- 
posits. The word ‘‘segregate’’ means that will separated cut 
off from the main body, and, interpret here, means that 
they would maintain separate department the company for the 
purpose receiving deposits invested, elsewhere provided 
the rules and regulations under this special agreement, and not that 
they would segregate the funds from all other funds the bank. 

The second rule adds nothing our inquiry aside from the fact 
that the word therein appears and used ordinary bank 
parlance, and seems indicate that the ordinary relation debtor 
and should apply. 

The third rule says that the company will invest the deposits 
first mortgage approved collateral loans and high-grade securities, and 
here appears, for the first time, where the money was invested. 
The third further provides that the company will keep these loans and 
securities together with the uninvested cash belonging this depart- 
ment separate from all other assets the company and will treat them 
special fund which, though owned the company, set aside 
determine the order payment these savings investments. Around 
this particular rule hinges most the argument both pro and con 
this entire matter, and measure largely determinative this 
cause viewed both parties. 

The appellees say that the phrase ‘‘owned the company’’ shows 
that could not, owned the company, owned the depositors 
trust relationship. While the appellant says that this only means 
that the company was the legal owner while the appellants were 
the equitable owners, all trusts. However, believe that the 
purposes evidenced this rule are more important than the isolated 
phrase, although that phrase indicative the relationship estab- 
lished, which believe that debtor and creditor. the first 
sentence agreed that the money deposited this department 
invested certain securities, and that these securities are 
set aside not guarantee the payment these depositors, but de- 
termine the order payment when and demand should made for 
their payment. 
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The fifth rule provides that shall the policy the company 
pay all withdrawals demand, but that since the laws the state 
Indiana provide that notice may required advance the com- 
pany reseryes the right require that statutory notice, and that 
this particular department should see fit make new rules and realize 
the assets held, that the payment the depositors will made 
the order the withdrawal notices are filed. This highly indicative 


the relationship that the bank believed they were entering 


far have been able ascertain, there statutory notice re- 
for particular time may terminated any time the 


ment the parties; however, find that this 


quired savings banks. Section 3887, Burns’ 1926, Section 18-2617, 
Burns’ 1933, and 7989, Banks-Baldwin 1934, and trust companies, 
see section 3952, Burns’ 1926. But this section indicates, more than 
any other probably, the true relationship established this agree- 
ment, although necessary depend some the other rules 
slightly for the intention shown. This provides that the company will 
pay all withdrawals demand, but that the time payment should 
under the happening certain contingencies made the order that 
the demands were filed. This indicates that this whole scheme was 
nothing more less than system demand deposits upon which was 
paid the very high rate, that time for banks and trust com- 
panies, per cent., and these two features (1) obtaining money 
demand and (2) the high rate interest, that attracted the un- 
usually large number depositors this particular department. 

Rule provides the rate interest that should paid the 
deposit and provides that: ‘‘Interest will credited’’ each six months 
sums which have been left The fact that in- 
terest indicative the fact that the relation 
debtor and creditor existed. the relation trustee and cestui 
que trust existed, the beneficiary would entitled the interest 
earned less reasonable sum for the services the trustee. Here 
again the word ‘‘deposit’’ used frequently ordinary bank par- 
lance and not indicative any way trust relationship. 

find again the use the word which lends 
further weight the argument that this debtor and creditor rela- 
tionship. And, further, the passbook idea more accordance with 
the ordinary bank practice than trust relationship. 

Rule provides that the depositors and not trustors, signing 
the signature cards further indication strictly bank relation- 
ship), agree these rules, and further agree that they may altered 
and amended any time upon days’ notice being posted the 
lobby the company, and, amended, shall obligatory the 
depositors. 
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course, possible for trustor agree advance that the 
trustee can terminate the trust will, but that not indicative that 
the trustor chose the trustee because any confidence reposed such 
trustee; the same not appearing advantageous either the trus- 
tee the beneficiary. 

Rule reserves the right terminate the agreement any in- 
terest paying date, and this practice not keeping with the trust 

both rules and lend further argument the idea that 
not than demand certificate deposit. 

our that the contract does not create the relation- 
ship and’ cestui que trust, but creates the relationship 
‘debtor and that the decision the trial court was correct. 

judgment the St. Joseph superior court No. all things 
affirmed, and ordered. 


RIGHTS ONE WHO STOCKHOLDER AND 
DEPOSITOR CLOSED BANK 


Hughes Aubere, Supreme Court Illinois, 196 Rep. 811 


stockholder closed bank, who also depositor, will not 
allowed set off his deposit against his statutory liability 
stockholder. But, after has paid the amount assessed against 
him stockholder, will permitted share the assets 
the bank along with the other depositors and creditors. 

The reason why there can set off that the stockholder’s 
liability runs the creditors the bank, while his claim de- 
positor against the bank itself. The law will not allow one 
set off claim owing him one person against debt which 
owes another person. 


Proceeding Glen Hughes and others against Rubie Aubere 
and others. From the decree, defendants appeal. 

Reversed and remanded, with directions. 

Richard Radley, Peoria, for appellants. 

Seott Lucas and Lyman Lacey, Jr., both Havana, for ap- 
pellees. 


PER CURIAM.—The Mason County State Bank was closed the 
auditor public accounts January 16, 1932. that time Marian 
owned four shares the capital stock and had $214.04 
deposit. Bruce McFadden owned five shares, and had $67.09 de- 
posit. chancery proceeding was instituted the circuit court 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1353. 
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Mason county other the bank enforce the constitu- 
tional and statutory liability the stockholders. decree was en- 
tered finding that the liabilities the bank exceeded its assets more 
than $100,000 and fixing the liability appellants and the other 
stockholders $100 per share for each share stock held them 
respectively. Judgment for $400 was entered against Marian 
den and for $500 against Bruce McFadden. Their claims depositors 
were allowed the receiver. The only question presented here 
whether, under the Constitution, creditors who are also stockholders 
bank can participate the distribution the fund collected from 
the stockholders. The chancellor held that they are not entitled 
share the fund. This appeal prosecuted from that decree. 

Section article the Constitution this state provides: 
stockholder banking corporation institution shall 
individually responsible and liable its creditors, over and above the 
amount stock him her held, amount equal his her 
respective shares held, for all its liabilities while she 
remains such stockholder.’’ the Banking Act (Smith- 
Hurd Ann. St. 163, contains provision nearly identical. 

The stockholders’ liability created the Constitution several 
and individual liability the creditors the bank. not lia- 
bility the corporation, but each individual the part 
each individual stockholder. was intended solely for the benefit 
bank enforce the personal liability stockholder, the latter can 
not set off debt due him from the bank. Thompson Meisser, 108 
359; Buchanan Meisser, 105 638. Two reasons for this are 
apparent. One is, that action law debts that may set 
off must mutual and between the same parties. Buchanan Meisser, 
supra. The other is, that stockholder could set off his claim 
against his personal liability stockholder might 
paid full while other creditors would receive only part the 
amount due them. Empire City Bank, 199, 227. 

reviewing former decisions this court actions law, 
important keep mind the facts upon which the decisions were 
based. Thompson Meisser, supra, held that stockholder 
bank whose charter imposed liability similar the present con- 
stitutional provision could not relieve himself his individual lia- 
bility outside creditors confessing judgment favor another 
stockholder and causing the judgment satisfied. said that 
one stockholder could not maintain action law against another 
stockholder account debt the corporation any more than one 
partner can sue his copartner law claim against the partnership. 
also appeared that case that the transactions which the 
judgment was obtained were not bona fide but were subterfuges 
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avoid personal liability. After the bank failed, Thompson pur- 
chased certificate deposit from creditor the bank for 
cents the dollar. Three other stockholders purchased other 
deposit, and each them confessed judgment favor 
one the others. held that the stockholders were liable the 
the corporation, exclusive the stockholders themselves, 
the amount stock held them, respectively, and that they could 
not discharge such liability except paying the full amount 
where the whole required meet the demands outside 
The expressions the liability outside creditors must 
understood applied the facts that case. The gist the 
opinion that stockholders cannot defeat the claims outside creditors 
paying themselves. Nothing there said justifies the conclusion that 
stockholder bank may not also bona fide creditor the 
institution. 

Neither the Constitution nor the statute confines the liabilities 
the bank for which the stockholders are liable, debts creditors 
other than the stockholders. The liability the stockholders the 
express terms the Constitution and the statute ‘‘its creditors 
for all its liabilities,’’ without distinction between liabilities out- 
siders and liabilities stockholders. The language plain and un- 
equivocal, and there room interpret meaning anything 
else than what plainly and unmistakably provides. 

While one stockholder may not collect debt owing the bank 
action law against another stockholder the exclusion outside 
creditors, none the adjudicated cases this state indicates that 
stockholder creditor may not have relief one the creditors 
appropriate proceeding after has discharged his individual liability. 
When stockholder has discharged his personal liability, stands 
the same ground had never been stockholder, and his claim 
depositor much liability the bank any its other debts. 

Oswald Minneapolis Times Co., Minn. 249, 15, 
was held that the constitutional individual liability the stock- 
holders for corporate debts, which similar our provision, extends 
debts due creditors who are also stockholders well debts due 
those who are not members the corporation. This holding was fol- 
lowed Janney Minneapolis Industrial Exposition, Minn. 488, 
Iron Mining Co., 177 Minn. 72, 224 454. the same effect 
Stoecker Goodman, 183 Ky. 330, 209 374, and Easton Nat. 
Bank American Brick Tile Co., Eq. 732, 917, 
(N. 271, Ann. Cas. 84. Thielsen Linde, 127 Or. 
639, 271 983, held that stockholder creditor could not collect 
his debt where had not paid his own subscription, but otherwise 
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said that each stockholder simply becomes liable the creditors the 
company for amount equal the amount his stock, double the 
amount the statute provides, but there nothing which forbids 
stockholder from becoming the corporation invoking 
the remedies open other creditors. Mathez Neidig, 
100, the court held that the statutory liability constitutes fund which 
belongs the creditors secure the payment their debts, and that 
belongs all the creditors, those who are stockholders well 
those who are not; that stockholders have the same right deal with 
the corporation other persons have, and creditors they are en- 
titled the same measure protection. Empire City Bank, 
supra, was held that creditor the stockholder entitled only 
the rule were otherwise, stockholder creditors, after paying their in- 
dividual liabilities, would not receive the same proportion their debts 
other creditors. The provisions the Constitution and the statute 
were intended take care all liabilities the same proportions. 
also observed that stockholder depositors bank cannot, 
its insolvency, share the liability fund the same basis 
other creditors, the tendency would for them not become 
depositors. Such anomalous situation would hamper the institution 
which they were vitally interested, lessen its efficiency, and destroy 
confidence its integrity. 

Our conclusion that whenever stockholder has discharged his 
constitutional liability entitled the same remedies other 
and share with them the fund derived from the enforce- 
ment the constitutional liability stockholders. 

The decree the circuit court reversed and the cause remanded 
with directions enter decree conformity with the views herein 
expressed. 

Reversed and remanded, with directions. 


TRUSTEE RETAINING STOCK UNDER PRO- 
VISION WILL 


Roche’s Will, Supreme Court, Appellate Division, 281 
Supp. 


trust company, acting trustee under will, will not 
chargeable with negligence for retaining shares its own stock 
part the trust estate where there mandatory provision 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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that effect the will; but trustee, who purchases mortgage 
participation certificates without giving the beneficiaries the notice 
required law, will surcharged with the amount such invest- 
ments. 


Appeal from Surrogate’s Court, Onondaga County. 

Proceeding for the judicial settlement the accounts the First 
Trust Deposit Company, trustee under the last will and testa- 
ment Roche, deceased. From decree the Surrogate’s 
Court Onondaga County, entered his office November 21, 1934, 
which decree overruled objections the account trustee appointed 
under will, certain contestants appeal. 

Decree modified and, modified, affirmed. 

Arthur Sutherland, Jr., Rochester, for appellants Mary and 
Katharine Dissel. 

Frank Hiscock, Syracuse, for respondent First Trust De- 
posit Co. 

Frank Malpass, Syracuse, special guardian Dissel infants 


PER CURIAM.—The will the testatrix contained the following 
provision: ‘‘I direct that stock the First Trust and Deposit 
Company held and divided among the trusts hereby created and 
not disposed until becomes necessary order settle 

concur the surrogate’s determination that the record does 
not permit finding that the trustee—in retaining its own stock 
trust investment pursuant the direct mandate the will—was guilty 
negligence any dereliction duty whereby should held 
damages. However, find that certain surcharges should made. 
Section 21, Personal Property Law, contains this statement: ‘‘But 
trustee shall purchase securities hereunder from himself.’’ This has 
reference bonds and mortgages whole. Banking Law, 188, 
subd. states part: ‘‘Investments bond and mortgage any 
such corporation ... made apportioning 
bond and mortgage held the name such corporation, in- 
dividually any representative capacity and such corpora- 
tion shall promptly each person full age and sound mind en- 
titled the income therefrom the fact that such investment has 
been made.’’ 

The trustee has purchased from itself, behalf the estate, cer- 
tain entire bonds and mortgages and has also invested trust funds 
mortgage participations without giving the statutory notice. These 
transactions fali within the condemnation the statutes quoted. 

disapprove the claim appellants that the trustee should 
surcharged individually with disbursements incurred its appeal 
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the Court Appeals from order this court heretofore granted. 
The modification the order this court made the Court Ap- 
peals (259 458, 182 82) was such character that, al- 
though costs were not allowed the trustee appellant, costs were 
allowed favor respondents, and the trustee should not sur- 
charged with the disbursements incurred the appeal. The prin- 
ciple enunciated Matter Farrel’s Estate, 152 Mise. 118, 121, 
272 852, 133 App. Div. 97, 117 773, 198 
that the trustee acted bad faith that the disbursements were in- 
furtherance the personal interests the trustee rather 
than those the beneficiaries. 

The decree should modified surcharging the account the 
trustee with the amounts these mortgages and mortgage participa- 
tions and, thus modified the decree should affirmed, without costs. 

Decree modified, and modified affirmed, without costs this ap- 
peal either party. 


CHECK DRAWN ONE DEPOSITOR AND 


CREDITED ANOTHER 


Provident Savings Bank Trust Co., Court Appeals Ohio, 196 
Rep. 790 


The receipt bank check drawn one depositor the 
unconditional credit another depositor constitutes payment 
the check. The bank will not later permitted charge the check 
back against the depositor’s account upon showing that was drawn 
against insufficient funds, the absence fraud valid custom 
allowing the repudiation such check. The fact that the depositor 
permits the deposit remain untouched for number years 
immaterial. 


Suit Charlotte Hildebrand against the Provident Savings 
Bank Trust Company. Judgment for plaintiff, and defendant brings 
error. 

Affirmed. 

Clark Robinson, Cincinnati, for plaintiff error. 

Williams, Cincinnati, for defendant error. 

ROSS, J.—Charlotte Hildebrand brought suit the common 
pleas court Hamilton County against the Provident Savings Bank 
Trust Company, the plaintiff error here, recover the amount 
bank balance, which defendant refused pay her. The court 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1147. 
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directed verdict favor the plaintiff the close the evidence 
the defendant. 

appears from the record that the plaintiff had checking account 
the defendant bank, which account she opened 1912. Some time 
previous 1916, she moved her office from the vicinity the bank 
another part the city Cincinnati. October 25, 1916, she de- 
posited with the defendant bank check for $400, given her few days 
previous dental student, who was repaying loan that amount. 
The student lived the same building with the plaintiff. Upon pres- 
entation the check the bank for deposit, the employees the bank 
bank offered cash the check, but the defendant error stated she 
desired deposited her account, which was accordingly done. 
She had balance cents previous the deposit the $400 check, 
which was drawn upon the same bank which plaintiff had her ac- 
Some two years after making the deposit $400, plaintiff left 
Cincinnati and removed Dayton, Ohio. When, 1931, she attempted 
make use her account, she was notified that she had only balance 
cents, which was tendered her. There evidence that she was 
ever notified that the check for $400 was not good, even this were 
defense. The bank exhibited the check deposited, with notations at- 
tached thereto reading ‘‘insufficient funds,’’ ‘‘payment 

There was evidence the various customs the bank which 
checks received one window were later transmitted the several 
departments the bank for proper action thereon. There was 
evidence that the defendant error knew such custom, nor was 
there any evidence which would make such custom binding upon de- 
fendant error. custom was pleaded the bank. There was 
evidence any agreement between defendant error and the bank 
that the check was deposited for collection, for any other purpose 
than unconditional credit the account defendant error, 
which when executed amounted complete payment the check. 

There evidence that the time the check was given the drawer 
had over $800 his account, and that shortly thereafter had more 
than $2,000 his account. 

There complete absence any evidence even suggesting any 
fraud upon the part the plaintiff. The inactivity the account 
easily explained many grounds, any explanation required. 
Many persons leave sums money, even checking accounts, for long 
periods time without disturbing them. The fact that the check was 
taken the former depository defendant error after some years 
inactivity her account quite natural when noted that the 
check was upon the bank where she also had her account. natural 
that she would wish know immediately was was not good. 
The bank could have instantly discovered whether not the check was 
good. now, after payment the check, presumed have done 
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and found good, least have accepted the other depositor 
solely accountable make good. The bank cannot now repudiate 
completed transaction. 

There seems question that now well established that 
bank accepts check upon the account one its depositors, and 
the same the account for another, pays the same, cannot 
later repudiate this completed transaction and charge back recover 
the amount the check which has paid. Ohio Jurisprudence, 

423, 
agree with the holding Petrie Garfield Savings Bank Co., 
Ohio App. 266. The first and second paragraphs the syllabus 
that case are: 


deposit check one the branch banks the banking 
company upon which drawn the equivalent depositing 
such company’s main bank. This true without regard what the 
practice may with reference putting through the clearing house 
checks deposited the branch banks. 

Where person whose favor check drawn deposits such 
check the bank upon which drawn, and the bank passes the 
such person his checking account the amount the check, 
such action the part the bank amounts not only acceptance 
but also payment the check.’’ 


See, also, Manufacturers’ National Bank Swift, Md. 515, 
336, Am. St. Rep. 381. 

Paige Springfield National Bank, Ohio App. 196, not ap- 
plicable the facts this case. 

Our is, therefore, that the court common pleas com- 
mitted error instructing verdict for the defendant error; 
there being evidence any legitimate defense the 
elaim defendant error. 

Judgment affirmed. 


INVESTMENT PARTICIPATION CERTIFI- 
CATES IMPROPER 


Waxelbaum’s Estate, Surrogate’s Court, 281 Supp. 
186 


Neither provision will authorizing the trustee appointed 
therein invest ‘‘in mortgages upon unimproved and unincum- 
bered real estate’’ nor provision authorizing the trustee invest 
such securities savings banks New York City are author- 


eimilar decisions see Banking Law Journal Digest (Fourth 
Bdition) §469. 


898 THE BANKING LAW JOURNAL 


ized invest in, gives the trustee authority invest mortgage 
participation certificates. The trustee was surcharged with $760,- 
000, the face amount the certificates. 


Proceeding trustee for accounting the estate Minnie 
Waxelbaum, deceased. 

Decree ordered sustaining objections and settling the account. 

Dean, King, Smith Taylor, New York City (Daniel Mooney, 
New York City, counsel), for accounting trustee. 

Liebman, Blumenthal, Levy Robbins, New York City (Wal- 
ter Liebman, Jr., and David Levy, both New York City, 
counsel), for objectants. 


FOLEY, this accounting proceeding the objectants, the 
life beneficiary and the remainderman trust created under the will 
participation interests bonds and mortgages the respective 
the testatrix, attack the validity two investments made the 
corporate trustee guaranteed first mortgage participation certificates. 
The certificates purchased the trustee were issued the Lawyers 
Title Guaranty Company the sum $10,000 each and represent 
amounts $185,000 and $575,000 improved real property located 
the county Kings. 

Paragraph ninth the will, from which the powers the trustee 
are derived, authorized investments follows: ‘‘Firstly, mortgages 
upon improved and unencumbered real estate the City Greater 
New York, the amount each loan not exceed seventy per cent. 
the value the mortgaged premises appraised Executor 
any person corporation engaged the business appraising 
real estate; secondly, such securities savings banks the City 
New York may, the time such investment, authorized in- 
vest their funds in.’’ 

The question determined is, Was there authority invest 
guaranteed mortgage participation certificates under either one 
these two alternative grants power? hold that the terms the 
will negative any such intention the part the testatrix. 

Under the first group, the testatrix clearly meant whole mortgages 
not exceed per cent. the appraised value the mortgaged 
property. She contemplated the making loans directly the trus- 
tee the borrowers upon the security mortgages upon improved 
and unencumbered real property located within the city New York. 
Neither under the language the will nor under the statutes effect 
the date the execution the will, 1915 (section 111, Decedent 
Estate Law; section 21, Personal Property Law; section 188, subd. 
Banking Law), was there any authority invest shares parts 
interests shares parts whole mortgages. 

Under the second group, only those securities which savings 
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banks the city New York were permitted invest were au- 
thorized the will. Matter Doblin’s Estate, 152 406, 
407, 273 712, 714, reviewed the statutes and authorities 
dealing with the powers investments fiduciaries generally. 
that case, the will authorized the trustees invest ‘‘only such 
securities which savings banks the State New York are au- 
thorized invest the laws the State New York.’’ there held 
that the right invest guaranteed mortgage certificates had never 
been extended legislative enactment savings banks. The restric- 
tions imposed upon savings banks against investments guaranteed 
mortgage certificates apply with equal force here under the terms 
the will. accordingly hold that the trustee making the investments 
exceeded its authority. will therefore surcharged 
with the face amount the certificates. 

Submit decree notice sustaining the objections accordingly and 
settling the account. 


LOSS JEWELRY COVERED BANK 
BURGLARY. POLICY 


Ocean Accident Guarantee Corporation First National Bank, Court 


policy burglary insurance protecting bank against loss 
money and securities and defining securities ‘‘all negotiable 
non-negotiable instruments, documents contracts representing 
money other property,’’ will cover loss jewelry held the 
insured bank’s safe collateral security for loans. 


Suit the First National Bank Dickinson, Tex., against the 
Ocean Accident Guarantee Corporation, Limited, wherein 
Salzman intervened. From adverse judgment, defendant appeals. 

Reformed and reformed, affirmed. 

Baker, Botts, Andrews Wharton and Albert Jones, all 
Houston, for appellant. 

James Geo. Prendergast, and Wayman, 
all Galveston, for appellees. 


LANE, J.—The Ocean Accident Guarantee Corporation, Limited, 
issued First National Bank Dickinson, Tex., its certain standard 
form bank burglary and robbery policy for the sum $15,000. The 
policy period was from May 23, 1931, May 23, 1934. The liability 


similar decisions see Banking Law Journal Digest (Fourth 
§652. 


900 THE BANKING LAW JOURNAL 


contracted for the provisions sections and the policy 
follows: 


Pay the Assured for loss sustained the assured 
the owner(s), burglary money and securities feloniously abstracted 
during the day night, from within that part any safe vault 
which the insurance under this Paragraph applies, any person 
persons who shall have made forcible entry therein the use tools, 
explosives, electricity, gas other chemicals, while such safe vault 
duly closed and locked and located the Assured’s premises specified 
the Declarations and hereinafter called the premises, located else- 
where after removal therefrom burglars robbers. 

Pay the assured for loss sustained the assured 
the owner(s), robbery money and securities from within any part 
the said premises occupied the Assured his officers em- 
ployees exclusively.’’ 


section the policy the following definitions are made: 

used this Policy, shall mean felonious and 
forcible taking property: (1) violence inflicted upon the person 
persons having the actual care and custody the property; (2) 
putting such person persons fear violence; (3) overt 
felonious act committed the presence such person persons and 
which such person persons were actually cognizant. ‘Money’, 
used this Policy, shall mean currency, coin, bank notes (signed 
unsigned), bullion, uncancelled United States Postage and revenue 
stamps current use, War Savings Certificate stamps not attached 
Registered Certificates, and ‘Thrift’ stamps. ‘Securities’, used 
this Policy, shall mean all negotiable non-negotiable instruments, 
documents contracts representing money other property. Per- 
sonal pronouns used this Policy refer the Assured owner(s) 
shall apply regardless number gender.’’ 


March 31, 1932, the iron safe the insured bank was some 
person persons forcibly entered and the money and securities de- 
posited therein, together with certain items jewelry also deposited 
therein, were taken and carried away, total loss the bank such 
money and securities were covered the policy above mentioned. 
Some the items jewelry mentioned had been placed with the in- 
sured bank secure payment certain several notes executed and 
delivered the insured the several makers thereof. Such notes 
were the burglarized safe the time was burglarized and were 
taken and off and have never been recovered the insured. 

After the robbery the bank, the Ocean Accident Guarantee 
Corporation, recognizing its liability under the provisions its policy 
and the facts stated, certain extent paid the bank for the loss the 
following items: (1) The currency, coin, and bank notes, all the value 
$6,485.56; (2) certain bonds the value $2,948.75. Such cor- 
poration also paid the bank $648.40, same being premium bonds; 
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$147.50 for repairing the damaged safe; and $83.31 for adjusting 
premiums bonds. refused, however, pay for any jewelry lost 
the robbery, which the bank claimed the bank secure pay- 
ment the notes hereinbefore mentioned and the value $4,686.48. 
First National Bank Dickinson, Tex., brought this suit against 
the Ocean Accident Guarantee Corporation, Limited, upon the policy, 
and, after first alleging the payment the several sums above stated 
the defendant corporation, alleged that the following items 
jewelry are covered the policy, and that the time the burglary 
such jewelry was held either the bank collateral for loans for 
safekeeping tabulated statement showing the names the parties 
whom said items jewelry belonged and description each piece 
jewelry and the value thereof placed the respective parties 
owning the same was given, the total value the whole lot being stated 
$8,875) 


further alleged and prayed that performed all the 
conditions required the terms the policy, and due time 
after the burglary and more than days before the commencement 
this action, demanded payment the sum insured, which defendant 
refused pay, except the extent above alleged, thereby leaving 
defendant justly indebted and liable plaintiff the sum $——. 
this connection, plaintiff avers that the value said jewelry 
the aggregate excess the balance due the policy, but that 
entitled recover the balance due. 

plaintiff prays that defendant cited answer this 
petition, and that have judgment for the balance its said loss, with 
interest, and for such other and further relief, general and special, 
law and equity, which may show itself justly 


The defendant answered general demurrer, special exceptions, 
general denial, and specially 


said contract insurance did not provide for payment 
defendant for loss burglary jewelry any other properties and 
moneys securities defined said contract. Under said contract 
the defendant not liable for any loss arising from the burglary 
those articles named said plaintiff’s petition and consisting jewelry, 
and all said items articles jewelry sued for therein are not 
moneys nor securities defined said policy and contract in- 


And, further, that the provisions the policy relative the keep- 
ing certain records the were not complied with, that 
such records were not kept that the amount the loss can ac- 
determined therefrom the defendant, ‘‘and that the con- 
dition the records the assured the time said loss were not 
such would enable did enable this defendant determine the 
amount the loss accurately therefrom. That reason thereof this 
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defendant not responsible liable therein under said policy virtue 
the breach said provision therein.’’ 

The case was tried the court without jury and judgment was 
rendered for the plaintiff against the defendant for the sum $3,366.70, 
with interest thereon from date judgment the rate per cent. 
per annum. 

From the judgment rendered against it, the defendant has ap- 
pealed this court. 

the request appellant the court filed findings fact and con- 
clusions law, the pertinent parts which are follows: 


Fact. 


The policy insurance declared plaintiff and intro- 
duced evidence was, effect, when the night March 31, 1932, 
person persons made forcible entry into the safe described the 
policy the use tools, acetylene gas and other chemicals while the 
safe was closed and locked, and while located the premises described 
the policy. 

The person persons guilty the burglary feloniously 
abstracted from the safe money and securities, including various items 
jewelry. The following tabulation shows the names the respec- 
tive owners, brief description each piece and the values thereof, 

Blossman, Mrs. G.—1 pair diamond ear screws 200.00 
Collins, W.—1 diamond ring, .91 Karats 400.00 
Outterside, solitaire diamond ring, 1-4 karats 750.00 
Salzman, Ed—1 diamond brooch (25 diamonds) 
pair diamond cufflinks 
diamond solitaire scarf pin 
crescent diamond scarf pin 
diamond lionshead ring 
Lobit, dinner ring (large Diamond) 
dinner ring (Pearls Diamonds) 
brooch 
bracelet 


The jewelry owned Mrs. Blossman, Collins, 
Outterside and Salzman was held plaintiff pledges secure 
loans made these parties respectively. The jewelry belonging Mrs. 
Lobit was left with plaintiff for safekeeping. 

records show the items jewelry belonging 
Mrs. Blossman, Collins, Outterside and Salzman, and were kept that 
the loss arising from the taking these items can accurately de- 
termined. Plaintiff had record the Lobit jewelry. 

Plaintiff used due care prevent the loss Intervenor’s 
jewelry. 

There was misstatement the description the thickness 
the steel the outer door the vault, reason which defendant 
entitled increase the premium the sum Eighty-Three 
and 31/100 ($83.31) Dollars. 
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the terms the policy, defendant agreed pay 
for loss burglary money and securities. “have concluded that 
the policy extended and covered the jewelry held plaintiff 
collateral, but does not extend the Lobit jewelry which plaintiff 
had record. 


having used due care prevent the loss In- 
tervenor’s jewelry, not liable for its loss. 


Plaintiff entitled recover from defendant the value 
the Blossman, Outterside, Collins, and Salzman Jewelry the sum 
Thirty-Four Hundred and Fifty and ($3450.00) Dollars, which 
should offset the increased premium the sum 
and 31/100 ($83.31) Dollars due 


Appellant (insurance company) excepted the second, third, 
fourth, and fifth findings fact. 

Appellant’s propositions Nos. inclusive, reduced their ulti- 
mate are effect contentions that the provisions the policy not 
cover the items jewelry shown have been carried away the 
person persons who burglarized appellee’s safe, which were such 
time being held appellee pledges secure payment certain 
notes lost the burglary, executed for borrowed money, although 
was shown that the notes represented the obligations the makers 
thereof and contained recitals that the jewelry sued for was held 
securities for the payment said notes, and therefore appellee was 
not entitled recovery this suit, and the court erred allowing 
appellee recover for the value said jewelry. 

overrule such contentions. Counsel for appellants admits that 
there contention appellee that the jewelry involved the suit 
was included within the definition money, set out the policy. 
This unquestionably true, but appellee does contend that the provi- 
sions the policy indemnifying against loss sustained burglary 
money and securities and providing that ‘‘securities used this 
policy shall mean all negotiable nonnegotiable instruments, docu- 
ments, contracts representing money, other property,’’ does cover 
loss sustained burglary jewelry held the appellee bank col- 
lateral security for loans. 

apparent that this appeal concerns only the recovery the 
value the several items jewelry placed with appellee pledge 
secure certain notes executed Mrs. Blossman, Collins, 
Outterside, and Salzman, and also apparent that re- 
covery was denied for the jewelry placed with the bank for safe-keeping 
only. 

things covered the policy, shown the first paragraph 
thereof, are stated ‘‘money and and paragraph 
under the head definitions, the meaning the term 
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defined all negotiable nonnegotiable instruments, documents, 
contracts representing money property (either money property, 
both money and property). 

think clear from the definition the term ‘‘securities’’ given 
the policy, comprehends all obligations evidenced written in- 
struments, pledges, mortgages, deposits, and liens given debtors 
order secure payment their debts and the performance their 
obligations the insured bank, and think was the intention 
the parties the policy contract that the policy should cover the notes 
held this bank and the lien given its debtors, which represented 
the jewelry pledged, which property other than money. 

Appellant invokes the application the maxim ejusdem generis. 
Such maxim think has application construing insurance 
policy. 

The decisions make plain that when aid necessary arrive 
the correct construction the language insurance policy, the 
applicable rules construction are the opposite this maxim. The 
fact that counsel has resort such aid reaching the conclusion 
that jewelry held security not covered shows rather conclusively 
that there doubt and ambiguity the terms the policy. This be- 
ing so, the familiar rules construction the effect that the language, 
having been selected and used the insurer express the terms and 
conditions upon which issued the policy, will strictly construed 
against and liberally favor the insured; and the words ad- 
mit two constructions, that one will adopted most favorable 
the insured. This settled almost unbroken line decisions 
all the states. See Brown Palatine Ins. Co., Tex. 590, 
1060, 1061; Ocean Accident Guarantee Corp. Northern 
Texas Traction Co. (Tex. Civ. App.) 224 212; 1152. 

The subject which this policy relates the protection the 
bank against loss securities from burglars, and since there can 
doubt but that diamonds and jewelry are securities much 
documents and contracts for the payment money, the parties con- 
templated that they should covered the policy, and they are 
not covered, substantial amount the securities held the bank 
were not protected. ‘‘Forfeitures are not favored the law, and 
the language used fairly susceptible interpretation which will 
prevent forfeiture, will Brown Palatine Ins. 
Co., supra. 

Since the object and purpose the policy contract was indem- 
nify the insured against loss securities burglary, should 
construed carry out that intention. well settled that 
construing contract the intention the parties primary and 
controlling importance. The policy must considered whole, 
viewed the light surrounding circumstances, the situation the 
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parties, and the risks naturally usually excluded, well those 
included. 1149. Nothing should excluded unless was 
clearly intended. practical proposition, appellant’s contention 
upheld, the only liability assumed under the head securities for 
the loss instruments rendered negotiable, such bearer bonds, be- 
cause nonnegotiable instruments could not enforced the hands 
burglars any one holding under them. There was liability for 
the loss the bank’s notes because none had been endorsed. 

The policy question contains provision that there shall 
liability for loss unless the insured shall keep records from which the 
amount the loss can accurately determined the insurance 
company. 

appellant’s fifth, sixth, and seventh propositions, contention 
made that the evidence shows that the records the insured were 
not such would permit the insurer ascertain accurately therefrom 
the amount its loss, and therefore appellee was not entitled 
recovery and judgment should have been entered for the insurer 
any item concerning which the records the insured are de- 
ficient that the amount loss cannot accurately determined there- 
from. 

are not prepared hold that the insured failed keep such 
records were contemplated the parties the contract, but, the 
contrary, think the evidence shows that such records contem- 
plated were kept the insured. 

The records kept the bank describing the jewelry and valuing 
consisted note register which description each article was 
given and collateral form notes which the jewelry was described with 
particularity and valuations placed it. Only the note register was 
produced, the notes were stolen along with the jewelry. Mr. Jones, 
the bank, testified that the notes themselves described 
the jewelry with the note register the jewelry put 
collateral might described various jewelry, ‘‘while the 
note itself recites detail what those items 

The witness Jones testified that one the items jewelry was 
one pin, and another one brooch containing 
twenty-five diamonds; that thinks the notes did contain statement 
the value these various pieces jewelry; that nearly all the 
time the notes estimated the value the collateral. 

Testifying further, the witness said that after the burglary many, 
not all, the notes were renewed, but that such renewal notes did 
not contain the description the jewelry pledged, did the lost 
notes. 

think the fair inference from the testimony the witness Jones 
that the lost notes, together with the note register, contained de- 
the jewelry and its estimated value; and since the notes 
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were lost without negligence the bank, the failure produce them 
does not avoid the policy affect the bank’s right establish the 
value the jewelry other evidence. Western Assurance Co. 
Kemendo, Tex. 367, 373, 661; Home Ins. Co. Flewellen 
(Tex. Civ. App.) 221 630. 

support its contention that not required rely upon 
extraneous evidence for description and value the jewelry, appel- 
lant cites and reviews its brief number cases discussing the iron 
safe record warranty clause fire insurance policies stocks 
merchandise and seems the theory that they are precedents 
construing and applying the policy question. 

There great difference between the two. Fire insurance policies 
stocks merchandise, wares, when daily sales and purchases 
are made, prescribe detail the records kept and produced 
evidence. For example, see Commonwealth Underwriters’ Agency 
Lawrence Grocery Co. (Tex. Civ. App.) 244 200. There are 
such requirements the policy question. would almost im- 
possible for bank strictly comply with the provisions the policy 
given the construction contended for appellant. The courts have 
declined, construing similar provisions burglary and robbery 
policies, give them the effect contended for appellant. For ex- 
ample, New Amsterdam Casualty Co. Iowa State Bank (C. A.) 
F.(2d) 196, 197, robbery policy covering cash and securities taken 
from the counters and cages the bank presented the question 
how much money and the value the securities that were taken the 
robbers. The policy contained provision almost identical the one 
question. The company set defense that the books and 
records the bank did not accurately show the amount stolen; that 
extraneous evidence and estimates had resorted to. was in- 
sisted there, appellant does here, that the policy provided for the 
character the evidence which the amount the loss must 
shown, and that since there was only parole evidence estimating the 
amount the loss, verdict should have been directed for the com- 
pany. The court said: 


not understand that, under the terms the policy evi- 
dence could offered show the losses except the books the bank. 
Subdivision No. Special Agreements the bond provides: 
“When Company Not the books and accounts the 
assured are not kept that the loss may accurately determined 
therefrom the company.’ 

seems the theory plaintiff error that under this pro- 
vision was the duty the bank keep books from which the exact 
loss might any time ascertained. this what the policy means, 
would necessary every moment the day figure out the 
amount money and securities the counters and the cages and 
preserve some bank book, that, any robbery occurred, there 
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would book record. Evidently practical banking this would 
well-nigh impossible. Such construction this provision would make 
practically impossible any recovery for loss under the policy. Cer- 
tainly this was not the intention either party the contract. The 
policy does not require any particular kind books kept, and 
does not appear that was customary for banks keep books which 
would show the amount money and securities hand any par- 
ticular moment. strained impracticable construction should 
indulged this provision. All that required substantial 
compliance therewith. From the record appears that the usual bank 
books were kept, including what was known teller’s book, and these 
books did show general way the amount money and securities 
the bank.’’ See, also, 1098; Goudie National Surety Co. 
(Mo. App.) 288 369. 


The trial court awarded appellee recovery $3,366.70 the 
value the jewelry owned Mrs. Blossman, Collins, 
Outterside, and Salzman, which appellee held pledges secure 
several notes held it. Such award included item $200 the 
value pair diamond ear screws, the property Mrs. Blossman. 

Appellant its eighth and ninth propositions contends that the 
court erred allowing appellee recover $200 for said ear screws, 
that there was evidence fixing any value the ear screws. 

After careful examination the statement facts, have 
reached the conclusion that appellant’s contention should sustained, 
and that the judgment rendered should reduced the extent 
$200, and that the judgment should here reformed and rendered for 
appellees for the sum only $3,166.70, together with interest thereon 
awarded the trial court’s judgment. 

The judgment reformed indicated, and, reformed, 
affirmed. 
Reformed and affirmed. 


BANK LIABLE COLLECTING FORGED 
CHECK 


Boosel Agricultural Insurance Co., Superior Court Pennsylvania, 
180 Atl. Rep. 


bank which collects check which the payee’s indorse- 
ment forged will liable the drawer the check for its 
amount. The fact that the forgery done employee the 
drawer the check does not affect the situation. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §528. 
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Action assumpsit fire insurance policy Walter Boosel 
against the Agricultural Insurance Company, which brought the 
Butler Savings Trust Company additional defendant. From 
order granting the additional defendant new trial, original defendant 
appeals. 

Affirmed. 

Zeno Henninger, Butler, for appellant. 

Brandon, Campbell Brandon, and Clair Ross, all 
Butler, for appellee. 


KELLER, J.—We affirm the order the court below granting 
new trial, but approve only two the three reasons assigned the 
court. 

The plaintiff, Walter Boosel, brought this action assumpsit 
against Agricultural Insurance Company recover for loss fire 
under policy insurance. The insurance company put two in- 
consistent defenses. The first need not referred much length. 
The agent who countersigned and issued the policy was the authorized 
agent the defendant insurance company within the Act May 17, 
1921, 682, sections 501, 522 (40 631, 657). The second was 
that the insurance company had paid plaintiff for the loss its check, 
duly issued him for the full amount insurance the policy item 
destroyed, which check had been indorsed the plaintiff, and col- 
lected from the drawee bank. The plaintiff replied, denying that 
had been paid, had received indorsed any check payment 
said loss, and averred that his signature appeared indorse- 
ment said check, had been forged. 

The insurance company thereupon brought the Butler Savings 
Trust Company additional defendant, under the Act April 
10, 1929, 479, amended the Act June 22, 1931, 
662 (see 141), averring that the latter was liable over 
for the amount the check, because the trust company had guaranteed 
the signature Boosel indorsed payee the check. 

the trial, the jury were instructed that they found that 
Boosel’s signature indorser the check had been forged, they should 
find verdict favor the plaintiff and against the Butler Savings 
Trust Company; and they returned verdict accordingly favor 
the plaintiff and against the Butler Savings Trust Company for the 
full amount the claim, represented the check aforesaid. 

The court subsequently granted new trial. 

the plaintiff never received accepted the check, had 
right action whatever against the Butler Savings Trust Company. 
His rights were solely against the insurance company. The act 1931 
does not warrant cutting across lots and entering judgment favor 
plaintiff against defendant, whom the plaintiff had right 
action all. such case the proper course render verdict 
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favor the plaintiff against the original defendant and, the facts 
warrant it, another verdict favor the original defendant against 
the additional defendant. The rule different where the plaintiff has 
right action against the additional defendant. such the 
amendatory act 1931 permits judgment favor the plaintiff 
against the additional defendant, the latter had been sued the 
plaintiff. the present case, however, the check was not delivered 
the plaintiff, averred, the Butler Savings Trust Company 
was not liable any amount him, and, therefore, the indorsement 
Boosel the check was found the jury have been forged, 
verdict should have been rendered favor the plaintiff against the 
insurance company for the amount his loss, $800, with interest; 
and the jury also found that the insurance company had notified the 
trust company the forgery, promptly after discovered it, and was 
not guilty negligence causing loss the trust company (Penna. 
Mutual Life Ins. Co. Real Estate-Land Title Trust Co. al., 116 
Pa. Super. 81, 87, 176 747; Union Nat. Bank Franklin Nat. Bank, 
249 Pa. 375, 383, 1085; United Security, Trust Co. Cen- 
tral Nat. Bank, 185 Pa. 586, 97), then should have rendered 
verdict favor the insurance company and against the trust com- 
pany for the amount the check with interest. The fact that the 
person guilty forging the indorsement was agent the insurance 
company would not preclude its right recover. Forgeries are very 
generally made agents employees the party whose name 
forged, and bank cannot escape liability for paying forged check 
guaranteeing forged indorsement, merely setting that the 
forger was agent the injured party. was not agent 
employee for that purpose. Forging checks indorsements was not 
within the scope his agency employment. Penna. Mutual Life 
Ins. Co. North Penn Bank, Pa. Super. 34; Reimel Northwestern 
Trust Co., 298 Pa. 503, 148 706; National Union Fire Ins. Co. 
Mellon Nat. Bank, 276 Pa. 212, 119 910; United Security, Trust 
Co. Central Nat. Bank, supra; Penna Mut. Life Ins. Co. Real 
Estate-Land Title Trust Co., supra; Union Nat. Bank Farmers’ 
Mechanics’ Nat. Bank, 271 Pa. 107, 114 506, 1120; 
Egan, Adm’r United Gas Improvement Co. (Pa. Sup.) 178 683, 
decided May 13, 1935, Maxey, 

course, the indorsement Boosel the check was not forged, 
but was procured the fraud wrongdoing the insurance com- 
pany’s agent, the Butler Savings Trust Company would not liable 
over the insurance company. 

Our decision Huber Investment Co. Phila. Nat. Bank 
116 Pa. Super. 380, 176 751, not authority for reversing the 
present order granting new trial. There were special circumstances 
hardship and injustice, which would have attended reversal that 
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case, that led refuse disturb judgment verdict that was 
not wholly consistent. But the court below cannot criticized for 
doing what the lower court that case might properly have done, viz., 
granting new trial. 

The order affirmed. 


CREDIT INSURANCE 


American Credit Indemnity Co. Mitchell Co., Circuit 
Court Appeals, Fed. Rep. (2d) 276 


clause policy credit insurance provided that, case 
of: loss, final statement claim must filed the insured within 
thirty days after the expiration the policy. was held that the 
insurance company waived this clause, where, recognizing its lia- 
bility under the policy, worked throughout the period allowed for 
filing co-operation with the insured for the purpose prevent- 
ing minimizing loss. 


Action Mitchell Company, Incorporated, against the 
American Credit Indemnity Company New York. From judg- 
ment for plaintiff, defendant appeals. 

Affirmed. 

Benjamin Frick, Philadelphia, Pa. (Evans, Bayard Frick, 
Philadelphia, Pa., counsel), for appellant. 

Samuel Knox White and Peck, White Forster, all Philadel- 
phia, Pa., for appellee. 


DAVIS, J.—This was suit Mitchell Co., hereinafter 
plaintiff, recover $11,651.32, which claims under its policy 
credit indemnity insurance issued the defendant August 
15, 1930. 

The policy insured the plaintiff against loss, not exceeding $85,000, 
resulting from the insolvency certain its classified customers. The 
Fulton Iron Works Company St. Louis, Mo., hereinafter called the 
Fulton Company, was one these customers. Under its contract 
January 1,. 1930, with the Fulton Company, plaintiff delivered 
fabricated piping and equipment the amount, fixed the schedule 
prices, $120,136.61. Under the contract, the Fulton Company 
was pay plaintiff per cent. this amount and the balance was 
paid Mexican Company, called the ‘‘Del Monte Corpora- 
tion,’’ for which the Fulton Company was doing certain construction 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §649. 
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work Mexico. The material furnished the Fulton Company 
the plaintiff was used this work. 

The Fulton Company became financially embarrassed and went into 
the hands receivers November 22, 1930. Nine months later, 
September 1931, filed voluntary petition bankruptcy, 
which was shortly thereafter adjudicated bankrupt. 

Two questions arise out the facts case: Whether not 
the defendant, Indemnity Company, liable for anything; and, 
liable, what the amount its liability? 

The defendant says that, under condition No. the policy, 
not liable all under its guarantees. That condition follows: 
Final statement any claim for excess loss made 
under this Policy, Final Statement Claim, duly sworn to, shall 
made the Indemnified upon blank forms which will furnished 
the Company upon application, but such Final Statement Claim 
must received the Company its Executive Office Saint Louis, 
Missouri, within thirty (30) days after the termination this Policy. 
claim for loss shall made allowed under this Policy unless 
set forth such Final Statement Claim, nor shall any claim that 
has been collected full included 

The policy was issued August 15, 1930, and the defendant was 
liable thereunder for ‘‘the term beginning the 16th day July 1930 
and ending the 15th day July 1931.’’ was necessary, the defend- 
ant says, for the plaintiff make its final statement claim for the 
loss had sustained within thirty days after the termination the 
policy, that is, before August 15, 1931. The final statement 
claim was not presented sent the defendant until November 10, 
1931, which was more than thirty days from the expiration the 
policy. Clearly, the defendant was not liable under the policy because 
the failure plaintiff file its final statement claim within the 
time required the policy unless the defendant waived that require- 
ment. Whether not did question fact inferred from 
the evidence. 

the opinion below, Supp. the learned trial judge 
said: ‘‘I now satisfied that the law for this Circuit that, entirely 
apart from any question waiver estoppel, where insurance 
company under circumstances such appear this case has received 
all the information that the insured can possibly give it, compliance 
with the requirement final statement claim unnecessary and 
the term may read out the contract. not say that fully 
accord with this view, but clearly bound the 

This conclusion was based upon the case New Amsterdam Casu- 
alty Company Building and Loan Association A.) 
950, 952. that case, said: ‘‘There was express waiver 
the necessity filing claim, within time, showing the items and 
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dates loss, but waiver may inferred from the acts the parties, 
and under the circumstances this case, failure file formal proof 
loss does not constitute 

did not there anywhere else that case intend read any 
provision out the contract, and the learned District Judge 
construed our language, did not make sufficiently clear what in- 
tended say, that our language could not misconstrued. What 
intended say, and all that thought had said, was that 
may inferred from the acts the parties,’’ and this 
now Fidelity-Phoenix Insurance Company, 107 
Law, 175, 151 869; Simons Safety Mutual Fire Insurance 
Company, 277 Pa. 200, 120 822; Fedas Insurance Company 
Pennsylvania, 300 Pa. 155, 151 285. the New Amsterdam Case, 
held, with the trial judge, that the evidence justified the inference 
that the defendant had waived the requirement the contract that 
the claim submitted writing the home office within three 
months after the discovery the fraud. the case bar, agree 
with the trial judge that under the evidence was unnecessary for 
the plaintiff file its final statement claim with the defendant ‘‘at 
its Executive Office Saint Louis, Missouri, within thirty (30) days 
after the termination this Policy.’’ doing, however, not 
intend read that provision out the contract insurance. 
out, because from the facts and the case the law 
declares that the company waived it. 

Courts are ‘‘not disposed scan very strictly the evidence which 
tends rebut technical forfeiture the right payment’’ 
policy ‘‘to oppose the barest technicality bar 
the right recover strictly honest Pennsylvania 
Fire Insurance Company Dougherty, 102 Pa. 568, 571, 572; Lycom- 
ing County Mutual Insurance Company Schollenberger, Pa. 259; 
Cara Newark Fire Insurance Company, 312 Pa. 489, 167 356. 
Whether not the insurer its conduct has waived the filing the 
proof loss the final statement claim any case question 
fact determined the jury, or, this case, the judge 
sitting jury. Bonnert Safety Mutual Insurance Co., 129 Pa. 
558, 552, Am. St. Rep. 739; Evans Metropolitan Life In- 
surance Co., 294 Pa. 406, 144 294; Fedas Insurance Company 
the State Pennsylvania, 300 Pa. 555, 151 285; Philadelphia Auto- 
mobile Finance Company Agricultural Insurance Co., 102 Pa. 
Super. 156 625. The learned trial judge found sufficient evi- 
dence that the co-operation the plaintiff with the defendant and 
general relations the two companies throughout made com- 
pliance with the final statement claim clause unnecessary and im- 
During all the negotiations, which there was the fullest 
co-operation between plaintiff and defendant, there was never hint 
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made the defendant that was not liable for the loss until Novem- 
ber 1931, nearly four months after the termination the policy, 
when the default, any, had been made, and when the defendant felt 
that might free from liability under the policy. fair inter- 
pretation the evidence shows rather conclusively that the defendant, 
which was possession all the facts upon which final statement 
could based, from the beginning recognized its liability. Plaintiff 
and defendant worked hand hand order that the loss might 
prevented minimized, and, under the decisions Pennsylvania, 
this evidence from which waiver may inferred. Fedas In- 
surance Company the State Pennsylvania, 300 Pa. 555, 151 
285. 


The learned trial judge correctly summarized the evidence 
follows: 


November 17, 1930, until November 1931, the plaintiff 
and defendant were constant communication. Approximately forty 
letters and telegrams were interchanged them during that period. 
Throughout this correspondence the parties were perfect accord and 
dealt with entire frankness. The plaintiff’s claim against the Fulton 
Company had been placed the hands the defendant for collection. 
The defendant’s home office was St. Louis, where the plant the 
Fulton Company was located. The plaintiff furnished the defendant 
all times with all the information which had with regard the 
claim and the progress being made, although the defendant most 
stages knew more about than the plaintiff, and many the letters 
consist requests the plaintiff for information the state 
affairs, which information the defendant was usually able give and 
did give. time during this correspondence was the final state- 
ment claim mentioned either party until the defendant’s letter 
November 1931, which time was nearly two months overdue. 
During all this period the defendant was working upon the collection 
the plaintiff’s claim against the Fulton Company with the end 
view reducing its losses its policy the plaintiff, and the plain- 
tiff was co-operating with the fullest possible manner. The de- 
fendant’s letters September 21, 1931, October 12, 1931, and October 
18, 1931, all after the default, are exactly the same strain those 
written before, and disclose change the defendant’s attitude. 
The letter October advises the plaintiff forward invoices 
itemized statements and incloses proof debt and power attor- 

‘‘Leaving out the question waiver and estoppel, either one 
which supported the evidence, satisfied that the situation 
the parties, the defendant’s superior knowledge the entire matter, 
the full interchange information, the co-operation the plaintiff 
and the general relations the two companies throughout made com- 
pliance with the final statement claim clause unnecessary and im- 


The evidence abundantly supports these conclusions. 
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The defendant says that mistaken its position that not 
liable any amount, the most that plaintiff can claim $4,235.40. 
But the indebtedness the Fulton Company against the insolvency 
which the defendant had insured plaintiff was $120,136.61. Under 
the terms the contract, the plaintiff was look the Fulton Com- 
pany for only per cent. this, $36,040.98. The Fulton Com- 
pany paid $16,428.41 this amount, leaving only $19,612.57 unpaid 
the time the This amount, under the terms the 
policy, was subject two further deductions, per cent. coinsur- 
ance, $1,961.25, and ‘‘normal loss’’ $6,000 from the remainder. 
Both these aggregate $7,961.25, which, subtracted from the $19,- 
612.57, leaves balance $11,651.32, with interest from October 15, 
1931, for which judgment was entered. This appears the cor- 
rect amount under the evidence this case, and the judgment the 
District Court therefor affirmed. 


EXAMINATION STOCK BOOK NATIONAL 
BANK STOCKHOLDER 


Lauer Bayside National Bank, New York Supreme Court, Appellate 
Division, 280 Supp. 139 


Section the New York Stock Corporation Law imposes 
penalty corporations $50 for each refusal the part the 
permit stockholder examine the corporation’s 
stock book. This penalty cannot enforced against national 
bank. Congress has enacted statute, Code 62, authoriz- 
ing the stockholders national bank examine the bank’s list 
stockholders, but the statute carries penalty and provides for 
particular form enforcement. The New York statute is, there- 
fore, conflict with the Federal statute and national banks are 
subject only such State laws are not conflict with Federal 
law. 


State statute, imposing penalties for refusal permit inspection 
corporation’s stock books stockholders, being inapplicable and 
unenforceable against national banks, cannot enforced against officers 
and directors (Stock Corporation Law, 10; USCA 62). 

Appeal from Appellate Term, Second Department. 

Action August Lauer against the Bayside National Bank and 
others. From order the Appellate Term, affirming orders the 
City Court the City New York dismissing the complaint, plaintiff 
appeals. Affirmed unanimously. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1341. 
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YOUNG, J.—The action brought recover penalties for non- 
compliance the defendants with the provisions section the 
Stock Corporation Law refusing plaintiff permission inspect the 
stock book the corporate defendant. The individual defendants are 
officers and directors the corporate defendant, and are made parties 
defendant because their having the custody and control the stock 
book having refused plaintiff such inspection. The amended com- 
plaint contains nine causes action; each being for penalty $50 
for each separate refusal permit the inspection question. 
corporate defendant national banking corporation, organized under 
the National Banking Act the United States (12 USCA seq.). 
Motions dismiss the complaint being insufficient state cause 
action resulted five separate orders granting such motions. Plain- 
tiff appealed the Appellate Term from these orders, and that court 
affirmed the orders and made the order appealed from. 

The question presented this appeal whether section the 
Stock Corporation Law applicable national bank organized un- 
der the acts Congress. unnecessary determine whether 
national bank foreign domestic corporation. 

Under the National Banking Act, national banking associations are 
‘‘be deemed citizens States which they are respectively 
Consolidated Nat. Bank, 105 App. Div. 409, 173. Although 
they are brought into existence federal legislation, and are there- 
fore subject the paramount authority the United States, they are 
nevertheless subject state laws respect their affairs unless such 
laws are conflict with the paramount law the United States. 
United States Pipe Foundry Co. City Hornell, 146 Mise. 812, 
263 89; First Nat. Bank St. Louis State Missouri 
inf. Barrett, 263 640, Ct. 213, Ed. 486. 

This brings the question whether the provisions section 
the Stock Corporation Law, providing for the penalties sued for 
this action, are conflict with the provisions the National Bank- 
ing Act. Section that act (Act June 1864, now Rev. St. 
5210 [12 USCA 62]) provides follows: ‘‘The president and cashier 
every national banking association shall cause kept all times 
full and correct list the names and residences all the share- 
holders the association, and the number shares held each, 
the office where its business transacted. Such list shall subject 
the inspection all the shareholders and creditors the association, 
and the officers authorized assess taxes under State authority, during 
business hours each day which business may legally trans- 

will observed that this statute provides for the inspection 
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the stock book national bank its stockholders, but contains 
provision for any particular remedy nor for any penalty for the refusal 
the bank its officers allow such inspection. This statute, 
well the provisions section the Stock Corporation Law re- 
lating the right stockholder inspect the stock book, declara- 
tory common-law right, and the right stockholder in- 
spect the stock book may enforced mandamus. Matter Tuttle 
Iron Nat. Bank, supra. 

Easton State Iowa, 188 220, 237, Ct. 288, 293, 
Ed. 452, was held that, far the Iowa Code attempted 
prohibit national banks from receiving deposits when insolvent and 
prescribe punishment for violation such prohibition any 
officer agent thereof, was invalid attempt control and 
regulate the business operations national banks. The court that 
case quoted from Prigg Pennsylvania, Pet. 539, Ed. 1060, 
follows: ‘‘If Congress have constitutional power regulate par- 
ticular subject, and they actually regulate given manner, 
and certain form, cannot that state legislatures have right 
interfere, and, were, way complement the legislation 
Congress, prescribe additional regulations, and what they may 
deem auxiliary provisions for the same purpose. such case, the 
legislation Congress, what does prescribe, manifestly indicates 
that does not intend that there shall any farther legislation 
act upon the subject matter. Its silence what does not 
expressive what its intention the direct provisions made 

The result the above decisions seems that the provision for 
penalty, contained section the Stock Corporation Law, 
conflict with the federal statute, and cannot, therefore, enforced 
against the bank. other words, the Congress the United States 
has legislated the subject the duty national bank permit 
the inspection its stock records its stockholders. has not, how- 
ever, provided any particular remedy which aggrieved stock- 
holder may enforce this duty, leaving him the appropriate legal 
remedies existing for that purpose. Nor has provided any punish- 
ment for the violation this duty nor any penalty therefor, and 
not within the province the state Legislature enact law supple- 
menting the provisions the act Congress. 

The appellant, however, contends that, assuming that the bank 
not subject the provisions the statute question, its officers and 
directors are subject thereto. There is, opinion, merit this 
the statute providing the penalties question not 
applicable national bank and cannot enforced against it, can- 
not enforced against the officers and directors the bank. 

The order the Appellate Term should affirmed, with costs. 
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CORPORATION’S CHECK PAYMENT PRESIDENT’S 
DEBT 


$52,087.30. Concededly, nobody but bookkeeper had ever remon- 
strated against all this. The fact that Shongood, Hart Company, 
Inc., had met all such withdrawals its moneys Hart excess 
his salary, and that without exception had carried his “over- 
drafts” upon its books debit against him individually. 

This, then, not case theft corporate funds. the 
corporation had full knowledge that almost from the day was 
organized its officer was consistently using its moneys for his indi- 
vidual purposes. With that knowledge, its directors continued their 
authority its bank deposit accept business paper checks 
drawn its name that officer his own order. The officer was 
all times largely indebted the corporation for his personal use 
its moneys, and that indebtedness was invariably entered correctly 
the corporate books. can conceive standard com- 
mercial rectitude that such situation would excite any other than 
scrupulous man doubt the authority the corporation’s officer 
pay his personal debts with its corporate paper. Clearly, 
think, Shongood, Hart Company, Inc., solvent, would not here 
heard assert that the use made Hart the checks question 
was beyond his power its president. 

Nothing that have said this point necessarily opposed 
the view the case taken the courts below. there was 
conflict the evidence, formal decision was waived, but the trial 
judge careful opinion indicated the reason which deemed 
controlling upon his judgment. said: “Investigation would 
have resulted ascertainment the fact that the corporation’s lia- 
bilities all times exceeded its assets. Primarily, the 
capital corporation held for the protection its creditors and 
impressed with trust their behalf, and the diversion its 
funds, when such diversion affects the rights such creditors, 
doubtless did here, unlawful.” other words, defendant, payee 
the corporate checks question, has been held answer for 
conversion their proceeds because inquiry would have shown that 

corporate drawer (which owed defendant nothing) was always 
least theoretically insolvent. Upon the undisputed facts, our 
opinion, this conclusion inadmissible. 

concept the assets corporation trust fund for 
the payment its debts, upon which its creditors have equitable 
lien except against transferees good faith and for value, has 
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often been stated this court. Ward City Trust Co., supra, 192 
61, 74, 585, and cases there cited. First declared 
Justice Storey (Wood Dummer [1824] Mason, 308, 311, Fed. 
Cas. No. 17, 944), this “trust fund doctrine” has been the subject 
much adverse commentary and has often been repudiated 
fiction unsound principle and vexing business practice. See 
Pomeroy’s Equity Jurisprudence (4th Ed.) 2319, 2130, col- 
lating the authorities. not stop now canvass the limits 
such theory. enough that the facts the present case—so 
hold—do not call for application the doctrine. 

The contrary ruling below was made upon the authority 
Ward City Trust Co. New York, supra. that case corpo- 
rate check was accepted payment the personal debt corporate 
officers. Despite ownership the officers all the corporate stock, 
was held that the payee was under duty inquiry that “went 
beyond the question authority and included the rights creditors.” 
192 61, page 74, 585, 589. many aspects the 
facts the case were exceptional. This court said: form 
the check and its amount [$125,000] when compared with that 
the capital stock [$250,000] required investigation inquiry 
the solvency the company.” 192 61, page 75, 
585, 589. single transaction there made the corporate drawer 
insolvent reasonable inquiry would have disclosed, for the payee 
had representatives the drawer’s board directors. fact 
any kind would have been discovered, because none existed, show 
authority, express implied.” 192 61, page 72, 
585, 588. 

The conceded facts now before are different every way. 
Twenty-two corporate checks were accepted this defendant 
payee. Each was for less than $300. The aggregate all was 
$3,854.64. This corporate drawer had authorized capital 450 
shares par value and 275 preferred shares each the par value 
$100. These checks were delivered, intervals over period 
five years and all were collected without objection any one. The 
corporate drawer remained going concern during that time. Every 
fact that reasonable inquiry could have made known would have coun- 
tenanced honest belief that the checks were issued without abuse 
authority. 

The rule responsibility the payee corporate paper strict 
and sometimes harsh and not extended. Whiting Hudson 
think that rule should not stretched apply the facts 
this case upon the basis the figurative expression that the 
capital corporation held trust for its creditors. 


ay 


